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REPORT ON COUNTY OF L
RETIREMENTS

ANGELES SERVICE CONNECTED DISABILITY

On January 4, 2005, by motion of Supervisor Gloria Molina, your Board instructed the
Chief Administrative Office (CAO), the Auditor-Controller (A-C), and the Los Angeles
County Employees Retirement Association (LACERA) to investigate and report on the
methodology applied to approve the County of Los Angeles (County) Service
Connected Disability Retirement (SCDR) benefits; to identify whether or not any SCDR .
fraud or abuse exists; verify the investigation with an analysis of County SCDR
applications; and provide a comparison of the County to other State of California
(California) counties governed by the County Employees Retirement Law of 1937
(1937 Act).

Buck Consultants, LLC (Buck) was retained to review County SCDR applications and
survey the other 1937 Act counties, of which there are 19. Included in this report are;
report from Buck (Attachment A); LACERA’s response to Buck’s report (Attachment B);
list of recommendations to reduce SCDR expense (Attachment C); and Sheriff
Department's ‘(Sheriff) and Fire Department’s (Fire) policies concerning permanent
light-duty assignments (Attachment D-1 and D-2). ’

“To Enrich Lives Through Effective And Caring Service”
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Summary of Buck’s Report

To assure independent analysis, the A-C selected Buck to analyze the County’'s SCDR
applications and process. Buck’s review substantiates the findings of prior reviews of
the County’s SCDR process. Buck found:

1.

No evidence of fraud or abuse in either the SCDR application process or
approval of SCDR benefits.

LACERA’s application and approval procedures for SCDRs are currently
followed.

Buck asserts that California case law allows more employees to qualify for
SCDRs than originally intended by the 1937 Act. Buck states,

“The original intent, as stated in the ’37 Act, was ‘to provide a means by
which public employees who become incapacitated may be replaced by
more capable employees to the betterment of the public service without
prejudice and without inflicting a hardship upon the employee removed.”

Legislative change is required to reform the 1937 Act to its original intent and
reduce SCDR expense. Twelve of Buck’s 15 SCDR recommendations require
legislative change. '

Buck suggested reviewing safety departments’ approach to permanent light-duty
work. Accordingly, during 2006, Sheriff and Fire again reviewed their policies
concerning returning injured safety employees to permanent light-duty positions.
Both departments reaffirmed that doing.so “would undoubtedly have a negative
impact” on the efficiency of those departments (see Attachments D-1 and D-2).

Factors Influencing the County’s SCDR Experience

1.

SCDR applicants are exposed to minimal financial risk when applying for an
SCDR. :

Safety employees experiencing job-related injuries may legally apply for SCDR
benefits.  County job-related disability benefits differ from non-job-related
disability benefits, and offer more benefit to the injured employee. SCDR pays
the greater of an employee’s eamed service retirement or a disability benefit. A
job-related disability provides a minimum retirement benefit of 50 percent of an
employee’s compensation, while a non-job-related disability approximates
33 percent.
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An employee disabled from a job-related injury, who previously earned a service
retirement greater than the minimum SCDR retirement benefit of 50 percent,
greatly increases the employee’s benefits if LACERA grants an SCDR; for
example, more favorable tax treatment and a higher survivor income benefit,
100 percent rather than 65 percent.

If an SCDR application is denied, the employee only incurs the cost of
employee-paid medical examinations or legal expense. '

2. Reducing the number of County SCDRs is a challenge in an environment
wherein many safety employees possess extensive knowledge and
understanding of the SCDR process. That environment includes a
well-established external support network to assist employees filing SCDR
applications.

3. Future increases in SCDR costs may be minimized through effective workforce
programs, such as Fire's wellness program, Fitness for Lifel, County
departments’ Loss Control and Prevention Programs, and other Occupational
Health Programs. Effective mitigation and prevention of worker injury, and
continued assurance that applicants and employees are physically able to
perform arduous duty, help sustain a healthy and safe workforce. Accordingly,
the CAO recommends departments’ continued support of such programs.

4, County safety departments are endeavoring to return more injured employees to
work. The success of that effort is illustrated in the recent reduction of California
Labor Code 4850 expense. The five County departments with California Labor
Code 4850 eligible employees generated a 24.9 percent decrease in such
expense from calendar year 2003 to calendar year 2005, $48.6 to $36.5 million.

Conclusion

As noted in Buck’s 2006 review, in LACERA’s response to Buck's review, and in
previously published studies concerning County SCDRs:

* Only changes to the 1937 Act's SCDR eligibility standards and/or the
benefit levels will reduce the number of County SCDR applications.

. Employees applying for SCDRs attempt to maximize legally-available
benefits.
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Based upon Buck’s review and the CAO’s assessment of the County’s SCDR process:

1. The CAO supports LACERA’s decision to require its external auditor to include a
review of the SCDR application process in LACERA’s annual audit. The
inclusion of an annual review of SCDR applications assures continued and
objective monitoring and reporting to your Board.

2. The CAO recommends the County continue: a) supporting workers'
compensation or SCDR reform that prevents abuse of both systems, and
b) opposing legislation that weakens the California workers' compensation
reforms enacted in 2003 and 2004.

The percentage of SCDRs granted to County safety employees is higher than in other
1937 Act counties. Because the SCDR applicant has both legal and financial incentives
to apply for an SCDR, the percentage of County SCDRs will not decrease unless the
County's safety departments return more injured safety employees to permanent
light-duty assignments, or the 1937 Act is reformed through the legislative process.
Both Sheriff and Fire made reasonable business decisions that returning more safety
employees to such assignments would negatively impact the departments’ operations
and service to citizens.

For the foreseeable future, any reform of the 1937 Act will be difficult to achieve.
For example, Senate Bill 877 (Speier), referenced by Buck in its review as an example
of potential 1937 Act reform, was not enacted. Additionally, during the 2006 legislative
session, Assembly Bill 1368 (Karnette) was enacted. The CAO anticipates AB 1368 will
increase the number of SCDR applications. AB 1368 enables safety employees to
receive a 100 percent disability retirement benefit even though factors unrelated to work
~ caused a significant portion of the employees’ permanent disabilities.

The contents of this Board memorandum was reviewed and discussed with the
Auditor-Controller.

If you would. like to discuss this review, please call me or your staff can contact
Rocky A. Armfield, County Risk Manager, at (213) 351-5346.

DEJ:SRH
RAA:COB:sg

Attachments

c: Executive Officer, Board of Supervisors
Auditor-Controller
County Counsel
Fire Department
Los Angeles County Employees Retirement Association
Sheriff's Department
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’ .Dear Ms O Brien:

buckconsultants /\
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August 7, 2006

Ms. Cathy O’Brien
Acting Assistant Division Chref
Chief Administrative Office

3333 Wilshire Blvd., Suite 1000

Los’ Angeles CA 90010

Itis w1th pleasure that we at Buck Consultants submit to the County of Los Angeles our -
report. on the Performance Review of Service-Connected Disability Ret1rements for :
Safety Personnel . : 3

We. performed the review “to identify whether or not any fraud or abuse of the SCDRFI

'apphcatlon system exists; determine which benefits the SCDR retirees are recelvmg and
in what amount (1nclud1ng SCDR, workers’ compensation, Labor Code section: 4850 and ~ -

LACERA retirement beneﬁts) and analyze how all these beneﬁts are or can be __
coordinated.” = . ‘ A PG

~-.0ur report presents our. ﬁndlngs along w1th a number of suggestmns we have for

improving and reforming the system.

We want to thank the County and LACERA for the support and assistance we received in
performing the review. If there are any questions about our report or the review process,
we would be pleased to address them.

We appreciate, as always, the opportunity to serve the County of Los Angeles.

Sincerely,

Harold A. Loeb, A.S.A.

Principal and Consulting Actuary
HL:jtm

Enclosure

1801 Century Park East, Suite 500 + Los Angeles, CA 90067
310.282.8232 + 310.282.0881 (fax)

AUGO06\8073 LA County




Executive Summary

‘The County of Los Angeles retained Buck Consultants to conduct a performance review

of 35 approved service-connected disability retirement (SCDR) applications and to

~ survey other counties that are bound by the State of Califomia’s-Coﬁnty Employees

Retirement Law of 1937 (37 Act),

The purpose of the review and survey was to determine if any fraud or abuse of the -
SCDR application process exists and to identify areas where the SCDRfsystem (the
systgam) can be better aligned to jts original intent. The original intent, as stated in the 37
Act, was to “provide a means by which public employees who become incapacitated may

the standard for determining whether an employee’s work “contributed substantially” to
the disability has been clarified by Judicial interpretation of the intent of the ‘37 Act. In
Bow_én v. Board of Retir:e_ment (1986), the court held that “substantial” referred only to

the evidence supporting job causation, not to the causation itself. As a result, it has
become easier to qualify for a SCDR. In addition, there is no downside to applying for

'SCDR, and it appears that more SCDRs are approved than the original intent of the law

would warrant.

We found no cases of fraud (defined here as the deliberate attempt to qualify for a beﬁeﬁt‘

~ that the member knowingly cannot support by medical evidence) in the review. Howevef,

we did identify four cases where the use of the system contradicted the original intent of
the system as described above. In ope case, a member applied for his disability retirement
after reaching his mandatory retirement ége; i.e., there was no loss of potential income. In
two cases, the s'e.rv_ice connection was minimal, but met the standard set by judicial
interpretation. The fourth case involved an individual who was awarded a disability

retirement at an advanced age, wherein the primary cause of the disability was the aging |

B process; i.e., very little of the-disabﬂity was work related, but perhaps sufficient to meet

the current applicable standard,

This report presents many suggestions to improve and reform the system, most of which
require legislative action. We believe that certain financial incentives must be eliminated

- by allowing offsets to disability retirement benefits for other income, such as other

employment or disability benefits from private inSurancc.

AUGO6\8073 LA County - ’ : ) . 1



Executive Summary

Furthermore, the “qualification bar” must be more clearly defined and raised by i

o Tightening the causation standard by requiring at least 51% job gausation

e Changing the amount of SCDR income so that a retiree who is not disabled from any
occupation has his benefit coordinated with other sources of income

e Apportioning causes so that lesser degrees of job causation are awarded lower
~ benefits. '

- Even with these reforms, theré will continue to be 10 downside to filing an aﬁplication;
' applicants will continue to have nothing to lose and everything to gain by filing for an
'SCDR. Filing for SCDR will continue to be a financially attractive for safety employees.

[§8)
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Introduction

At the request of the -.County of Los Angeles (“the County”), Buck Consultants LLC
(formerly Mellon’s Human Resources & Investor So_luﬁons) (“Buck™) conducted a
review of 35 safety member Service Connected Disability Retirement (“SCDR”)
application files and a survey of other California counties that are bound by the State of-
California’s County Employees Retirement Law of 1937 (“37 Act”). This report
contains the results of the study. | ' | ’

Background

The Los Angeleé County Employees Retirement Association’ (.“LAC_ERA”)" is a
government entity governed by the ‘37 Act. . LACERA’s Board of Retirement

(“LACERA Board”) is responsible for the investigation and approval/denial of diSabilify

retirement applications in accordance with the eligibility criteria set forth in the ‘37 Act.

To bé approved for a SCDR, the applicant must meet two criteria:

1. The applican_t must be permémently incapacitated from the performance of the

applicant’s work;'and

2. The applicant’s employment must be an element that “contributes subsfaﬂtially” to-
the applicant’s incapacity. ' -

If approved for a SCDR, the applicant receives the higher of the following two benéfits:

1. The retirement benefit the épplicant earned on the basis of age, length of service, and
final compensation; and ' '

2. 50% of the applicant’s final cdmpensation as defined in the ‘37 Act.

‘In addition, the éi/pplicant on retirement is éntitled to:

'1. Federal and state tax—e_xerhpt status on the first 50% of final compensation; and '

2. An increase in the survivor benefit from 65% for regular'service retirement to 100%
for SCDR. This means that when a SCDR recipient dies, his surviving spouse
receives 100% of his benefit (also tax-exempt on the first 50%) as opposed to the

taxable 65% payable to the surviving: spouse of a non-disabled or non-service-
connected disabled retiree. ' :

AUG06\8073 LA County : . _ : , — 3



Introduction

. If an employee is denied a disability retirement. (service-connected or not) by the

LACERA Board, the employee may be entitled to reinstatement to- pay status. with full
pay and benefits back to the date of dismissal from pay status if the dismissal was
because of disability." ' :

In addition, safety employees may, prior to retirement, receive special. leave at full pay

for up to 365 aggregate days per injury that is deemed compensable under the workers’
compensation ‘program. This benefit is provided by Labor Code section 4850 (“4850

- benefits”), administered by the County, and is tax-free.

SCDR benefits are not reduced by other beneﬁts (long-term d1sab111ty payments under the
County ] beneﬁt plan are offset by payments from LACERA) or payments (including
wages from' subsequent employment) the safety member receives. . The. process of
preventing overlapping income sources, called “coordination of benefits,” is not applied

to SCDR

The County is concemed that it has experienced a h1gher 1n01dence of SCDR than other
37 Act counties have. _ -

Objectlves of the Study .

Buck’s consulting serv1ces were provided pursuant to and in accordance with Master -
" Agreement No. 74121.

The objectives of the stidy are as follows:

1. To determlne if any fraud or abuse of the SCDR application process exists

2. To determine which benefits SCDR retlrees are receiving and in what amount
(including SCDR, workers’ compensatlon and Labor Code Sectlon 4850 payrnents)

3. To analyze how all these benefits are or can be coordinated

4. To recommend changes in the LACERA Board’s processes for deterrmmng ehglblhty
for SCDR, 1f appropriate :

! Government Code §31725, plus McGriff v. County of Los Angeles (1973) 33 Cal.App.3d 394 and Leili v.
County of Los Angeles (1983) 148 Cal.App.3d 985.
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Introduction

5.

To recommend changes to the “37 Act that will return- the system back to the original
intént of the law.

_More¥speciﬁc objectives and the deliverables for the study are detailed and addressed in:
the section entitled Interpretation of Results in Light of Specific Project Objectives.

Tasks Completed

Buck completed the following tasks:

L.

‘Reviewed documentation provided by the County, including text and summarres of

pertinent leglslatlon past SCDR studres and past recommendations for reform

Developed a review information-form for tracking data on each file reviewed (see
Attachment 6 for the data collected)

. Met with LACERA staff to establrsh review protocols and arrange for access to files

" Reviewed the written files of 35 SCDRs

Attended a meetmg of the LACERA Board to observe the approval/demal.

deliberations. The dehberatrons we witnessed did not pertain to the files we reviewed

for this study; those deliberations took ‘place before this study was commissioned

Developed with mput from the County and LACERA, a questronnalre for other ‘37
Act counties to complete

Distributed the survey to other ‘37 Act counties

Performed independent research on the d1sab1lrty retirement experience of other large
metropohtan areas

-Analyzed review results questionnaire responses, and cost data provided by the

County in light of our expenence conducting similar studies

10. Prepared this report.

AUGO6\8073 LA County ' : ; ‘ 5



Results

Results of Claim Review

The 35 County selected files we reviewed came from the following Coimty entities:

‘Sheriff’s Department . 10 .
Fire District 12
Department of Probation 5
Office of Public Safety 5
District Attorney 3
Total 35

The intént was to review only approved cases, but the selection process inadvertently

included one denied case. We agree with the Board’s decision to'deny this SCDR. There

- were no medlcal reports that indicated the applicant was permanently dlsabled

On the: basis of our evaluatlon of the written files, we have the following comments on

| Number of Files Action
25 Approved
5 "~ Approved
3 ~ Approved
1 . Approved

‘the LACERA Board’s decmons on the 34 approved cases.

Comment

We are in complete agreement with the Board’
decision. ’

* Although the decision is reasonable, the claims |

would have been denied if the law did not permit a
SCDR application to coincide with an employee’s

- normal retirement date.

Although these cases may meet the language of the

law, it is our opinion that they would be denied if |

our recommendations discussed later in this report
were enacted. A summary of each file follows.

We were not provided with sufficient medical
documentation to form an opinion on this case.

Of the 34 members whose applications for a SCDR were approved, 26 were eligible for a
normal retirement benefit, with 20 members having more than 30 years of service, and 24

AUGO06\8073 LA County




| Results.

being at least age 55. The ‘average age of the 34 members was 54 and the average
number of years of service was 26.

We discuss three approvals (Claim Numbers 29, 31, and 34) in the followmg section that :
1llustrate our comments '

Results ef Survey of ‘37 Act Counties

Survey results have summarized for all of the ‘37 Act counties. We have supplemented

survey information with statistics gathered from counties’ annual reports The results are
presented in Attachment 4. '

From the information collected, we compared the number of SCDRs as a percent of the
total safety member retiree population in Los Angeles to the percentages at other ‘37 Act
counties. For this comparison, we excluded non-SCDRs. As of June 30, 2004, 61% of the .
Los Angeles County safety member retirees retired with a SCD. At the other.19 counties

(based on the most recent date for which information was available), the percent was

33%. During the fiscal year 2003-04, 53% of the retirement applications approved by the
LACERA Board were SCDRs. At the 15 counties for which we were able to obtam data :
only 18% were SCDRs. -

The survey results appear to indicate that a more liberal standard is being apphed by
LACERA, despite the fact that all 37 Act systems are obligated to apply the standards
set forth in the ‘37 Act, as mterpreted by the appellate courts. In interviews with staff
members at three other ‘37 Act’ counties, we were unable to determine any clear
differentiators in the approval process.

AUG06Y8073 LA County : Co - N .



Interpretation of Results
in nght of Specific Pro;ect ObJectlves

The following sections address the specific deliverables called for in the Statement of
Work. ' '

Identify whether or not any fraud or abuse of the SCDR exists

. No evidence of fraud was found during this review. However, we found four approved
cases that would have'been denied if the legislative reforms we recommend were ehacted.

- It should be noted that the consultants on this project are not phys101ans and  do not
'.d1spute the medical findings in the cases reviewed. Rather, our opinion is based on
whether the cases would have been approved under the job causation standard in the ‘37
Act. According to the ’37 Act, the employee’s work for the County must have
“contributed substantially” to the disability. “Contributed substantially” is not defined in
the statute. In Bowen v. Board of Retirement (1986), the Supreme Court of California
held that “substantial” referred only to the evidence supporting _]Ob causation, not to
causation itself. The court went further to hold that the connection itself may be “small”
- as long as it is more than “infinitesimal.” Once the Supreme Court rendered this
" interpretation, it has necessarily been apphed ever since.

Claim Number 29

Applicant was a Fire Captain with 36 years of service who attained age 60 one day after -
his last day worked. He claimed degenerative arthntls of the knees, meniscal tears,
injuries. to his shoulder and ankle, and an aggravation of his shoulder and knee i injuries
caused by a compulsory department physical in the month of his retirement. The SCDR
application was submitted one day before his mandatory retirement daté. In addition, he
started new employment with a fire consulting firm 11 days following his mandatory
retirement date:

In claim number 29:
e The applicant reported no disabling condition until the day before he was forced to

retire. Although he reported numerous medical con‘ditions,l none were disabling, as
evidenced by his continuing to work. '

e There was no loss of future income because he reached the mandatory retirement age.

AUGO6%B073 LA County . ’ . v 8




Interpretation of Results

1n Light of Spemﬁc Project ObJectwes

e The applicant started new employment within days of h1s mandatory retirement date.
Although he was not required to fight fires in his new position, he earned an income
and SCDR payments at the same time.

There is nothing fraudulent or 1llegal about claim number 29. An apphcant may claim
degeneratlve injuries at any time dunng his employment. As long as a physician certifies -
that the applicant is unable to perform his job and that the d1sabl1ng cause is work-related,
he is ehglble for SCDR, even if an alternative job is offered to him. He may even collect -
SCDR if he works elsewhere because he need only be disabled from his own job. This is
called an “own occupatlon” definition of d1sab111ty

‘Claim number 29 does, however, represent a deviation from the original intent of the ’37

Act because

* A disability was claimed when, because of mandatory retirement, the claimant could
not have continued in his job. There was no threat to public safety because of a
diminished capacity to protect the public since the claimant could not -continue his
employment. The medical report indicated that his injuries would have prevented
him from continuing in his job, but since his job was removed, there was no loss of '
income and no hardship caused by the disability: '

* Disability retirement payments were collected while the employee earned wages at
another job: One of the original intents of the act is “to avoid inflicting hardship upon
the employees removed.” By making the reforms below, the County would offset
SCDR benefits with wages from other employment. A hardship is avoided, since the
employee’s income would not be less than his SCDR benefit, but a double-income
s1tuat1on is also avoided.

The timing of the disability was such that it appears to have been planned to coincide

with the’ mandatory retirement date, which suggests that the employee was not
1ncapac1tated since he was able to work until mandatory retirement. ‘

' ‘There were a total of four claims ar_hong, the 35 we reviewed where the applicant filed for

disability after age 60 and 11 claims where the disability application was filed within 90
days of retirement, which suggests that safety- members- are tumng their - dlsablhty
apphcatlons to commde w1th their normal retirement date.
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Interpretation of Results

- in Light of Specific PrOJect ObJectlves

Claim Number 31

Applicant was a Sergeant in the Sheriff’s Department and had 31 years of service. He
was age 55 on his last day.worked. He had several medical complaints; the reporting:
physician found the applicant to be permanently disabled, but on a non-industrial basis.

The primary cause of the disability was gastrms Other complaints included i injuries to
his spine and ankle and other medical conditions, all of which the physmian said were not -

- aggravated or accelerated by his work. Information on any workers’ compensation

benefits was_ not available to us. In our opinion, his overall condition warrants a non- .

'service-con_nected disability, which was recommended by the staff. The Board, in

consultation with the Board’s physician, rejected the reporting physician’s opinion and
recommended a service-connected disability. Most of his medical conditions appear to
be non-work related, and those that might be work related are not disabling.

~ There is nothing in this claim that is cont:rary to any laws or any court interpretations of
.the law. However, the JOb causation standard contained in the ‘37 Act is that the

employee s work for the County must have “contributed substantially” to the disability.
We believe this case does not meet the original intent of the statute:

Claim Numbef 34

Applicant was a Spe01al Assistant, Safety Police Services. He was age 55 and had more

than 32 years of service. He claimed problems with his knees, but no single event caused
‘knee problems; the apphcant is claiming cumulative trauma. There is no objective

medical evidence either that the knee problem is work related or that it is disabling.
Applicant is on dialysis and appears to be disabled because of kidney failure, which is not
work related. We believe he is eligible for a non-service-connected disability.

Claim number 34 contains one additional’ example of how the _service-connected
disability standard has been weakened. It i is not fraudulent to claim an SCDR for any
reason. The LACERA Board has to interpret the evidence, using an “all or nothing”

approach because the concept of apportionment is not present in the ‘37 Act. As a result:
of the 2003-2004 reforms, it does exist in the California workers’ ‘compensation system,
and allows for a reduction in benefits to reflect the portion of a disability that is not work
related. In claim number 34, the Board might have apportioned a significant part of the
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Interpretation of Results |
in Light of Spe01flc PrOJect ObJectlves

apphcant s disability to non-work-related causes, but that optlon was.not available to the
Board. ' '

Determine if LACERA policies and procedures meet “best practices” standards for
administration of the SCDR process and if they are being applied and followed

In our review of the 35 files, we found no problems or concerns w1th the handhng of
clalms '

We d1d however, have a problem obtaining the paper documentatlon for three files that
we tequested. Although the claims were filed in 2004, we ‘were told that the paper
‘documentation had been destroyed. Consequently, we replaced those files with three new
files. The ‘37 Act gives the Board the right to establish records management .procedures,
including the disposal of records. The LACERA Board- has adopted a policy to maintain
all records pertaining to a disability application investigation for one year, after which all
personnel, workers’ compensation -and miscellaneous medical records can be removed
from the files. '

Paper files should be réetained for at least five, and preferably seven years. Some claim"
departments retain files for the life of the retiree, as do the three Counties we talked to.

- We recommend at least ﬁve years to allow files to be reviewed internally by LACERA
for quahty control purposes, and extemally by the County for studies similar to-this -
review.

Determme all benefits the service-connected disability retiree is receiving and in
what amount (including SCDR, workers’ _compensation, Labor Code Sectlon 4850,
and LACERA retlrement benefits) :

Attachment 6 summarlzes the payments to rec1p1ents of SCDR

Analyzehow'all benefits are or can be coordinated

' Cunently, there is no coordination of beneﬁts in the SCDR system. When an individual is
approved for.an SCDR at age 55or older, the monthly pension payment continues for the
lifetime of the retiree, regardless of future employment (even if it is in the same hne of
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Interpretation of Results

- in nght of Specific Project ObJectlves

work with another organization), future improvement in the disabling condition, or other
benefits received, such as workers’ compensation. Even if there are no other forms of
income, a former employee can receive more than his pre—diéabilit_y net pay while he is
on SCDR because of the 50%-of-final-compensation tax-free exclusion.

In the non-occupational long-term disability (LTD) industry, the belief that ;d.isa‘bled N

3 persons must not earn more than they did while working is the foundation of sound .

underwriting and claims management. Without a reduction in pay during disability, there
is less or no incentive to return to work. In the case of SCDR, employees have a
significant financial incentive to file for SCDR and not work. o o

Most LTD plans provide a 60% to 70% income replacement benefit (it is lower than
100% to provide an incentive to work and to account for taxes), and wages paid to the

" disabled person further reduce the income replacement. benefit. These two policies

(acco_unting for taxation in income replacement and coordination of benefits) reduce the

incentive to stay off work and ensure that the original intent of LTD insurance is
~ preserved: to replace income, not increase it. ’

~ Section 4850

Safety employees may also be entitled to Salary continuation of up toA36‘5 aggregate days
per injury at full pay (tax-free) under Labor Code Section 4850. This salary continuation
often precedes a SCDR claim. Section 4850 provides this salary continuation to safety

'employees because of their hazardous occupations. The original intent was to ensure that

Safety employees were not deterred from the performance of their duties out of fear of the
loss of their earning capacity.

It is possible for safety employees to be granted 4850 leave and then schedule retirement
to coincide with the end of 4850 and sick pay benefits. By doing so, the member receives
time off at a higher level of net pay for a year (plus an’'extra year of retirement plan
credit) before receiving a SCDR benefit. Because the system allows it, it is to the
employee’s benefit to take advantage of 4850 benefits before filing for a SCDR. In the-
absence of fraud, there is no downside for the employee: the worst that can happen is that
the claim is denied, and the member receives a NSCDR or service retirement, if eligible.
The economic impact of receiving a SCDR benefit is so. significant, that the majority of
safety employees apply for a SCDR.
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Interpretation of Results

in L1ght of Spemflc Project Objectlves

It is not difficult to qualify for a 4850 leave- ‘upon approval of a workers compensatlon
claim. Prior to the 2003-2004 workers’ compensation reforms, the disability need not be
caused by a condition or sudden injury confirmed by objective medical evidence. In our.
rev1ew we found that 1nd1v1duals recelved 4850 payments for the followmg conditions:

e Heart condition

. Tr_ipping over a file cabinet

. Lifting a ladder

e Bending under a desk

. Injure’d during a physical agility tcsf

e Fell down sfairs while walking to office
e Fell off bicycle (off .duty)

e No specific injury (continuous trauma).
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- Recommendations for Further Study of SCDR

In our review, we identified several areas that, although permitted under the léw, we

believe represent use of the system that contradicts its original intent of allowing

employees to be retired “without inflicting a hardship upon thé employee removed.” Our
research also revealed many opportunities for reform that have been written about for the
last 15 years (see Attachment 5). This report incorporates many of those ideas.

All of the recommended reforms require legislation. | |

1 Tighten the causation standard. As noted in prevxously, the ruling in Bowen v.
Board of Retirement interpreted * ‘substantial contrlbutlon 50 that even a slight degree
of causation is considered sufficient to qualify the applicant for an SCDR. Section
31720(a) should be strengthened and clarified to require a more significant causal
relationship. State Senator Speier submitted Senate Bill 877 to strengthen the
standard by requiring “clear and convin@ing evidence that the employment is a
substantial cause of the incapacity.” See Attachment 1 for details. '

Alternatively, the standard could be changed to require a minimum percentage of job
causation. For examiple, if the ‘37 Act were modified such that a SCDR must be at
least 51% job related, only a few of the 35 reviewed (see Attachment 6) would be
eligible to receive a SCDR. Based on this “what if” scenario, we estimate that there
would be a significant reduction in the number of employees applying for a SCDR, as -
well as a significant reduction in the number of approvals. o o

2. Facilitate return to work. An alternative to changing the definition of disability .
from “own occupation” to “any occupation” is requmng the employee to return to
modified duty. In general, both the Sheriff’s and Fire Departments have followed a

policy that says that a member must be able to perform arduous tasks to perform his -

duties. However, they have been willing to allow members to return to non-arduous

_ positions, in-some cases, on a temporary basis, after which the member is expected to
be able_to return to his normal duties. Allowing an applicant to work in transitional
modified duty would reduce the number of SCDRs or allow for an offset to the SCDR
benefit for wages from employment. This is a common feature of non-occupational
disability policies (including the County’s), workers’ compensation, and Social
Security. We recommend a review of this practice and its financial impact.
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Recommendations for Further Study ef SCDR

3. Coordinate benefits. The County should take a credit against SCDR benefits for all

other benefits received, including workers’ compensation and any other forms of
disability income. Current]y, the City of Los Angeles recoups the workers’
compensation temporary and permanent disabihty benefits paid to SCD retirees by
deducting them from disability pensions. This practice apphes to all injuries,
“including those before and after the SCD i mjury

4. Apportion benefits. In the California workers’ compensation system, permanent
_ disability benefits can be apportioned among occupational and non-occupational

- causes. In cases where an injury occurred off work but was aggravated at work, the
'SCDR benefit would be reduced. This reform has been explored and rejected by the
County in the past’ on the basis that it would affect only a small portion of disabilities
(those where the employee has earned a non-service-connected disability of 33:1/3

' percent to 50% and where a prior non-occupational injury was aggravated by the
current occupational 1njury) It also was rejected because it goes against the purpose

of SCDR, which is to protect the public by allowing service personnel to retire before

“a physical or mental incapacity interferes with their ability to perform essential safety

functions. These are’ vahd concerns, and we recommend studying the potential
impact further. ‘ ‘

5. Reduce benefits for other 'empl()ynient. SCD retirees should be encouraged to

work as much as possible. Because the intent of SCDR is to compensate for loss of

potential 1 mcome there should be an offset when total disabihty 1s not present and the

retiree is able to engage in other employment The County should reduce: SCDR
~ benefits to some_ extent by the amount earned in Gther employment.

6. Provide an offset for income taxation. The exemption of up to 50% of the SCD
retiree’s final compensation from taxation can raise a SCD retiree’s take-home pay to
a'level that-exceeds his pre-disability earnings and encourages an SCDR filing
whether a disablhty actually exists or not. The “tax shelter” is one of two beneﬁts

. enjoyed by the retiree (the other being the increase in survivor benefits. from 65% to
100% of the SCD retiree’s pension), which partially explains the large number of
applications filed by employees who continue working to normal retirement age.

" *May 5, 2000 letter from David E. Janssen, Chief Administrative Officer to the Supei'wsors of the County

of Los Angeles entitled Report on Service-connected Disability Retirement Benefits, Attachment, pages
11-13.
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- Recommendations for Further 'Study of SCDR

- notwithstanding disabling injuries, such as the applicant in claim num‘ber 29.

Although tax policy is set at the federal and state levels and is not likely to change,
the 37 Act could be amended to allow an offset to disability benefits that matches the
tax savings. o

. Base benefit on severity. The California workers’ compensation system provides for

a permanent disability benefit that increases with the severity of the injury. Based on
the American Me‘dical. Association Guides to .the Evaluation of Permanent
Impairment, 5" Edition (the AMA Guides), the system is based on-'an‘impairment
schedule that is adjusted for age and loss of future eaming capacity, rather than an all--

- . or-nothing approach. . A physician evaluates an injured worker’s level of impairment

after that worker reaches a point of maximum medical improvement (“Permanent and
Stationary™). The adjusted disability rating is assigned a monetary value. The system
acknowledges that a severely disabled person has less opportunity to find subsequent
employmént than does a minimally disabled person. Further study would be needed
to develop an appropriate rating system for the County SCDR system. The downside
of this épproach is.that it may lead to more appeals and potentially litigation.

. Limit use of the 100% survivor benefit. The survivor benefit for SCD retirees is

100% of the SCD retiree’s benefit, as opposed to the. 65% for service and non-
service-connected disability retirees. This benefit provides an incentive to file for -

'SCDR. Instead, the County should maintain the 65% benefit for all service-

connected and non-service-connected disability. retirements. The 100% survivor
benefit would remain for survivors of safety employees killed in the line of duty.

Alternatively, the 100% survivor benefit could be paid to a survivor if the SCD retiree -

dies within, say, three years of retirement and the cause of death is consistent with the
disabling condition that justified the SCDR. If the retiree survives for more than
three years after retirement, the survivor benefit is reduced to 65%. -

The City of Los Angeles provides a 60% survivor benefit for both service and SCD
retirements.. However, if a member on a SCDR dies within three years of his pension
effective date, the survivor receives 75% of the member’s final compensation if the

death is due to the SCD. :
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Recommendations for Further Study of SCDR

9.

Implement a DROP A Deferred Retirement Optron Plan (DROP) allows employees
to “retire” but continue workmg for a fixed max1mum number of years. Durmg the
DROP period, employees are pard their normal wage, and all other benefits and
conditions of employment continue. Their pension is calculated as of their DROP
entry date and the monthly pension is nominally- deposrted to a tax—deferred account

“that is credited with a stipulated rate of interest. On actual retlrement pensron.'

benefits begin to be paid directly to the retiree, and the retiree receives the balance of
the tax-deferred account. Many entities in California and elsewhere (for example the
cities of Los Angeles and Dallas) have implemented a DROP, and DROP partrcrpants
are much less likely to apply for SCDR. In some DROP programs, if retirees are

approved for SCDR, they forfeit the balance of their DROP account and the pension

is recalculated as an SCDR benefit as of the disability retirement date, DROP can be

’ _designed to be cost neutral. See Attachment 2 for details.

10.

eligible for 4850 benefits on acceptance of a workers’ compensat1on claim. Even

11.

Reqmre SCDR to avond 4850 payments. Currently, safety employees become

when there is medical evidence that they will never return to work, employees may -
receive 4850 benefits for one year before the SCDR process begins. Requiring an

employee’s retirement in those cases will eliminate one year of 4850 payments and’

begin SCDR proceedings sooner. Currently, initiating SCDR to avoid 4850 payments
is not allowed under Section 4850

Change the definition of final pay. The County uses a one-year average pay to

* calculate the pension benefit. There appears to be a common practice among County

employees approaching retirement of “spiking” their final pay. Pension spiking
results, in part, from the inclusion of pay for unused vacation, sick leave and other
forms. of one-time-only payments. Pension spiking' was evident in the review. The
average monthly pay rate for the last pay period'worked for the 35 cases we reviewed
was $6,895.68. However, the one-year average monthly salary for calculatmg

~ pension benefits was $7 366.84. This 6.8% increase in final compensation boosts the-

pension beneﬁt the retirees receive. (See Attachment 6.)

The *37 Act should be amended to include only base salary in the calculation of
average monthly salary. Specifically excluded should be payoff of accrued vacation
and any other forms of one-time-only payments
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" Recommendations for Further Study of SCDR

Alternatively, the ‘37 Act perrmts using a three-year average instead of a one—year

average. The three-year average monthly salary for this group of retirees is.

- $7,043.24. Although it still is greater than the pay rate in effect for the last pay penod

‘worked, it represents a reduction from the current definition of pay used to calculate

 the pension in the reviewed files, and more closely approximates the final month’s

12,

pay rate. This change if adopted by the Board of Superv1sors could be applied only
to new members by creating a new tier. :

Delay cost-of-living adjustments. When an employee retires, he is entitled to an

~ annual cost-of-living adjustment (COLA).- The maximum annual COLA is between

"2% and 3%, depending on the retiree’s plan. Under the LACERA plans, COLAs are

paid on April 1 of ea_ch year. An individual who retires on March 31, 2004 receives
his first COLA on. April 1, 2004, after one day of retirement. Some systems,
including CalPERS, require retirees to be retired for a full year before they are

~ eligible for a COLA. The Los Angeles City Safety members’ plan prorates the first

- 13.

14.

COLA by the number of completed months of retirement prior to the COLA effective -

date. We recommend that County law follow the City model. -

Allow reevaluation of dis_ability up to age 60. SCDR often must be granted in cases
where the applicant’s medical condition may improve. - Currently, LACERA may

~only reevaluate the applicant’s medical condition up to age 55. Raising that age limit |

to 60 will result in more cases in which the medical condition improves to the point
where ‘the applicant-is no longer disabled, and it will allow. more .members to be
reexamined, particularly when they subsequently become employed in a sxmﬂar
capacity.

Require retirement from a reciprocal plan. One of the SCDRs we reviewed (elaim
number 18) had 15 years of PERS credit; and his last five years of employment was
with the County. Reciprocity was established.” The individual became eligible for a
SCDR, and the County is paying the full 50% benefit. There are no offsets to the

County payment for the 15 years of PERS credited service. Instead, this individual - ~

took a refund of his contribution.s from PERS, thus forfeiting his PERS pension.

Had this individual elected to retife from PERS, his County pension would have been _
reduced by the exact amount of the PERS payment (PERS plus County = 50% of pay
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-Recom'mendations for Further Study of SCDR

for a SCDR), but retirees have no incentive to retire’ under PERS if they are
guaranteed 50% of pay plusa refund of their PERS contnbutlons

We recommend that the County requi‘re those eligible for reciproeity to retire from
the reciprocal plan. Or, if they take a refund, this payment must be made to the

' County as a condition of receiving their SCDR.

Cap benefits at 50% of pay. Cap SCDR benefits at 50% of final compensatlon and
require the member to choose between a SCDR at 50% or a service retirement benefit
if that would provide a higher monthly amount.

The City of Los Angeles provides. for a SCDRCbeneﬁt based on severity, with the
benefit amount ranging between 30% and 90% of final pay. If the member’s disability

- benefit is less than. hlS accrued service retirement benefit, the member must choose -

between the non—taxable SCDR and the taxable. service retirement benefit. This

provision has reduced the number of SCDR apphcatrons by members who are elrgrble
“for a normal retirement benefit.
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Attachment 1

Senate Bill 877 Speier

Article 10 of the 1937 Act covers Service Connected Disabiﬁty Retirements. The
following is an excerpt from Article 10.

‘Section 31720. Any member permanently incapacitated for the performance of duty shall

be retired for disability regardless of age if, and only if:

(2) the member’s incapacity is a result of injury or disease arising out of and
in the course of the member’s employment, and such employment contributes
- substantially to such incapacity...

As intetprcted by the courts, the term “substantially” does nothing to limit the approval
process. - The finding of just about any cause of disability, no matter how minor in
relation to the job, generally results in approval of the application.

" The Act was amended to make it easier to get awarded an SCDR. The folloWing sections

were added to the ‘37 Act.

* Section 31720.5 adds: -

....and develops heart trouble, such heart trouble...shall be presumed to arise out.
‘of...employment... '

* Section 31720.6 adds:

" ...and develops cancer, such cancer ...shall ‘be presumed to arise out of
...employment... '

Section 31720.7 adds:

...develops a blood-borne infectious" disease...the disease...shall be presumed to
arise out of...employment... ‘ '

The Speier amendment proposes to strengthen the causation standard by replzicing
“contributes substantially” and requiring “clear and convincing evidence that the
employment is a substantial cause of the incapacity.” '
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" Attachment 2

DROP (Deferred Retirement Option Plan)

Many other entities in Calrfornla have adopted a DROP: Mast notable are the Cities of

,Los Angeles and San Diego, along with the Los Angeles County Metropolitan

Transportat1on Authorlty

A DROP works as follows.

An employee elects a regular service retirement. He fills out all necessary documents,

the pension amount is calculated, and for retirement plan benefit accrual purposes only,

he retires. He no longer earns additional retirement service credit while. participating in
DROP But instead of leaving employment, he continues to work, earn his regular pay,
and pamcrpate in- all other benefit programs, and all other conditions of employment

Instead of paying the regular “monthly pension” to the retiree, all funds are credited toa -

‘tax-deferred account for the exclusive benefit of the retiree. ‘The account is credited with

a stipulated interest rate The DROP participant is permitted to remain employed for up
to a predetermined maximum number of years. When the participant actually leaves
employment, all funds in the DROP account are paid to him (or he can roll it over into an
IRA), and he begms to receive his regular monthly pension beneﬁt

‘The retiree and th_e employer both benefit from this arrangement.

1. The employer gets to keep a trained and valuable employee for-several additional
 years. -

2. Inasmuch as the employer would have had to cont1nue paying for medical insurance

for both the retiree and the new employee hired to replace him, the employer would
save on health insurance costs for every participant in DROP

3. DROP participants can expect to receive a substantial lnmp sum payment when they
leave active employment

4. DROP pamcrpants are much less likely to apply for a SCDR. (The City of Los
Angeles allows DROP participants to apply for a SCDR. - If the SCDR is approved
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the applicant receives “service credit” toward the calculation of the SCDR benefit for
the period of participation in the DROP; however, he forfeits his DROP account..
Because of this forfeiture rule, it is highly unlikely that any participant in DROP
would elect aSCDR). v ‘ Co ' B

To implement a DROP, the ‘37 Act must be amended.

- Note: The Cify of Dallas implemented a DROP. In CY 2003, it had 117 service

retirements and only one disability retirement. The implementation of the DROP is

. directly credited with reducing the incidence of disability retirements.
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'Attachment 3

‘The Cost to the County of SCDR

Information on the cost to the County' of safety employees participating in LACERA

(“members”™) is presented in the June 30, 2004 actuarial valuatlon report. The'

components of thrs cost are:

. Present Value of Benefits (the amount needed today to pay- all beneﬁts earned and

expected to be earned by current members including active, retired, and terminated
vested members) ’

e Present Value of Future Member Contnbutlons (the dlscounted value of expected
contnbutlons by current active ernployees)

e Present. Value of Future County. Normal Costs (the “normal cost” is the cost of

- benefits eamed in each plan year; the “present value of future County normal costs” is

the discounted value of the County’s normal ‘costs, i.e., the amount that, in

- combination with the active members’ future contributions, pay- for the beneﬁts
‘earned in each future year of service), and

e - Unfunded Actuarial Accrued Liability (the present value of benefits less plan assets,
future employee contributions and County normal costs, i.c., the value of beneﬁts
eamed to date less plan assets).

* For safety employees, the amounts are as follows (in millions of dollars):

Present_y@lue of Benefits.

Retirees and Beneficiaries R $6,575
Terminated Vested . | 59
- Active Members. _ . 6,086
Total _ ‘ $12,720
Valuation Assets . ‘ ' -8,652
Present Value of Future Actrve Member Contnbutlons- | ’ -837°
Present Value of Future County Normal Costs - -1,271
Unfunded Actuarial Accrued Llablllty o - $1’,960‘.
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The County’s current annual contribution (normal cost plus amortization of the ﬁnfundéd
actuarial accrued liability) for safety employees is $237 million.

Several SCDR-related costs (some included in the above amounts, others not yet
recognized) can be approximated. They include: -

100% surviving spouse benefit — this represents $150 million of the Present Value
of Benefits for current SCD Retirees and Beneficiaries and the Present Value of
Benefits for Active Members who are projected. to receive a SCDR, and $15
million of the annual contnbutlon to LACERA.

“Spiking” — this is the practice of receiving pay for unused vacation, sick leave

and other one-time payments of pensionable compensation in-the year before
retirement . to increase the retirement benefit. . This was evident in the 35 cases we
reviewed, which revealed that the final year’s compensation, on average; was -
approximately 6% higher than the last day’s pay rate. If this difference is applied-

* to all current retired Safety members and beneficiaries, this results in $370 million

already recognized in the Present Value of Beneﬁts and $20 rmlhon in the annual
contr1but10n to LACERA

Miuiman,.-LACERA’s actuary, reviewed this analysis and informed us that the -
valuation data it receives each year includes any unused vacation and sick leave
pay that was paid in cash during the year, and is used to project pensionable
earnings at retirement. Milliman believes that the annual actuarial valuation for

" active partmpants takes the effect of “spiking” into consideration, ie., the 6%
difference we observed between final pay rate and the actual compensatlon o

received . in the 12 months prior to retirement is already recogmzed in the

- valuation.

Low assumed disability retirement rates —on the basis of the current ratio of
SDCR:s to service retirements, we believe that the disability retirement rates used
in the valuation underestimate the number of future: SCDRs and corisequently'
underestimate the Present Value of Benefits for Active Members attributable to
the increased survivor benefit. The actuarial assumptions project that 40% of
safety members retiring at or after age 40 will retire with a SCD benefit. In fact,
approximately 60% of retirees are réceiving’ SCDR benefits. We estimate that the
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Present Value of Benefits may be understated by.as much as $20 million. This

'would add approximately $1 million to the County’s annual contribution to
LACERA. ' ' '

- ~ In determining the extent to which service-connected disability retirement rate
- assumptions might be understated, we looked at the aggregate number of -
rétircments in each category as of June 30, 2004. Milliman believes that this
' -analysis overstates current expectations as the percent of members retiring with a
SCDR has been declining recently and that the current ass'umptions reflect recent
— : experience. Buck did not have year-by-year statistics to verify that. Therefore, our
| .+ - unrecognized cost estimaté may be overstated. ' '
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California 37 Act Counties Retirement Data

- ' A : Safety Members
County . ‘ . Retired as of 6/30/04 Retired during FY 2003-04
- ' Service - Disability - . Senice Disability
Los Angeles - ' _ 3,060 4,870 175 200
. : ' : __ 38.6% - 61.4% . 46.7% 53.3%
— " Alameda(1) o 591 148 _' L *
' Contra Costa(1) 668 393 : 76 - 18
- Fresno- o - 401 : 82 . 22 . 11
[: : imperial . o : 45 ~ 40 - ‘ 3 2.
Kern : 627 354 51 - 24
_ .Marin(3) _ 130 g5 b , b
a Mendocino _ . 666 104 - 75 1
A Merced ‘ _ v - 30 47 - 3 4
N Orange(1) _ 697 281 201 58
. Sacramento . » 637 - . 169 94 : 10
. San Bernardino(3) ' : 422 548 . 173 8
. San Diego : : o 726 487 92 38
'~ SanJoaquin(2) . _ 305 136 , 145 10
—~ San Mateo ' 194 81 * *
Santa Barbara - : : : 345 - 102. - - -
- Sonoma(1) : : . 176 . -160 : 16 26
Stanislaus © 205 94 _ - 21 - 8
B Tulare L - 139 75 100 - 9 .
8 “Ventura 385 299 ' . 38 - 12
. Total (not including Los Angeles) . 7,389 3,695 1,110 ; 239
' i 66.7% 33.3% - 82.3% 17.7%

(1) Data reported as of 12/31/04
r (2) Data reported as of 12/31/02
: (3) Data reported as of 6/30/05

— : * County reported that data is not available on a flscal year basis
** Data not provided {(did not respond to survey, emails or numerous phone calls)
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Past SCDR Studies and Reform Proposals

Selected Bibliography of Sources Used in Research

County Letters (See Appendix 1)

Letter from Richard B. Dixon, County of Los Angeles Chief Administrative Officer to
Each Supervisor. Subject: Disability Retirement Study — Board Order of October 6,
1987. . :

Letter from Mark J. Saladino, County of Los Angeles Treasurer and Tax Collector to
David E. Janssen, Chief Administrative Officer; Lloyd W. Pellman, County Counsel; and
Michael J. Henry, Director of Personnel. Subject: Disability Retirement. December 27,
1999. _ c

Letter from David E. Janssen to Supervisors‘ Molina, Antonovich, Brathwaite Burke,
Yaroslavsky, and Knabe. Subject: Report. on Service-Connected Disability Retirement
Benefits. May 5, 2000. Includes attachment entitled Report on Issues _RaiSed in

‘November 16, 1999 Board Order.

Letter from Lioyd W. Pellman to Supervisors Molina, Antonovich, Brathwaite Burke,

- Yaroslavsky, and Knabe. Subject: Safety Employee Disability Retirement. May 15, 2000.

Letter from Lloyd W. Pellman to Supervisors Molina, Antonovich, Brathwaite Burke,
Yaroslavsky, and Knabe. Subject: Negotiability of Proposed Changes to Disability
Retirement Statute. May 17, 2000. »

Letter from J. Tyler McCauley, County of Los Angeles Aﬁditor—Controller, ‘to
Supervisors Molina, Antonovich, Brathwaite Burke, Yaroslavsky, and Knabe. Subject:
Safety Employees — Review of Service Connected Disability Retirements. November 28,
2000. ' ~

Letter from P. Michael Freeman, County of Los Angeles Fire Chief, Forester, and Fire
Warden to Supervisors Molina, Antonovich, Brathwaite Burke, Yaroslavsky, and Knabe.
Subject: Auditor-Controller’s Review of Service-Connected Disability Retirements.
January 23,2001. - : '

Letter from Stephén R. Morris, County of Los Angeles Principal Deputy County
Counsel, to Cathy O’Brien, Chief Administrative Office. Subject: Reinstatement
Required by County Employees Retirement Law of 1937. May 24, 2004.
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Reports

Report. to the County of Los Angeles Auditor-Controller from KPMG Peat Marwick.
Subject: LACERA Disability Claims Retirement Study, December 14, 2001.

Newspaper Artlcles (See Appendix 2)

“Debs says Ward Caused Job Stress, Gets Dlsablhty Pay,” by Joyce Peterson Green |
Sheet, April 3, 1977 ' . _

“Busch’s Widow Will Seek Higher Pension,” by Richard Berghoiz, Los Ang_eles Times,
May 13, 1'977

. “County Grand Jury Urges D1sab111ty Pension Reforms ” by Bill Farr. Los Angeles

Times, June 23 1978

“Ex-Assessor Watson Wrns Dlsabxhty Benefits Case by.Victoria Merina. Los Angeles
Times, February2 1980. '

“Pension Loophole Grows,” by Troy Anderson. Daily News, November 14~ 1999.

“L.A. County Relaxes Standard for Dlsablhty Related to Work,” by Troy Anderson
Dazly Bulletin, November 15, 1999. '
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Number Dept-

SCDR Data Review-

DEPT Code Plan Safety Date of Birth

640

390
390
770
" 370
390
770
390
390
640
390
390

640"

640
390
640
101
370
770
390
101
640

NA .

390

770 -
N/A-

640

770

N/A
N/A
770
- 390
770
101
390

>> > P PO0>TP>>>>0P>>PVUTU0PRTPP>B>>PP>>>0> >

Ge

* data not entered for denied claim

1 PROB
2 FIRE
3 FIRE
4 LASD.
5 DA
6 FIRE
7 LASD
8 FIRE
9 FIRE
10 'PROB
M. FIRE
12 FIRE
13 PROB
14 PROB
15 FIRE -
16 PROB.
17 oPs
18 DA
19 LASD
20 FIRE
21 oPS
22 PROB
23 LASD
24 FIRE
25 LASD
26 DA
27 PROB
28 LASD
29 FIRE
30 oPs
3t LASD
32 FIRE
33 LASD
3. oPS.
35 FIRE .
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mc)cnmmmmmmwmmm'mmmmmmmmmommmmcnmm,mmmm

n

12/19/1950
8/16/1948
8/2/1945
8/7/1963
4/12/1949
9/16/1949

8/9/1947

11/7/1947
3/10/1948
10/22/1947
4/22/1947
4/25/1946
12/27/1944
9/13/1966
8/14/1959
8/26/1942
1/7/1956
10/3/1958
12/15/1960

9/111976

10/9/1948
7/23/1948
10/27/1958
4/4/1940

9/4/1948.

1/28/1948
1/9/1946
8/23/1954
7/1711942
2/1/1942
4/311948

6/24/1943

3/18/1947
1/21/1948

7/8/1951

Hire Date

1/22/1993
1/9/1969
71111971

2/23/1990
8/1/1972
4/5/1973

21171973

11/26/1973
1/111976
71111970
9/2/1969
5/5/1969
6/1/1967
7/2/1998

12/15/1982
7/1/1966

8/30/1996
2/8/1999

10/7/1986.

9/1/1976
5M12/1972

10/1/1971 .

1/17/1992
4/28/1967
1/10/1972
9/15/1972
11741975
11/17/1989
7/1/1966
10/11/1994
2/i1g72
4/11973
1/1/1970
11/1/1969
10/31/2000

Last day
‘Worked

12/28/2001

3/17/2003

4/15/2003

6/2/2000
9/27/2002
2/26/2004

10/11/2002

9/15/2001
5/8/2003

6M11/2001
8/3/2002 -

12/5/2002
11/15/2002
| 217/2004
1/9/2003
8/11/2001
717/2001
8/6/2003
3/10/2003

8/15/1998

5/6/2003
11/7/2001
3/5/2002
3/30/2000
12/20/2002
“11/6/2003
6/15/2003

4/10/2003

7/16/2002
5/30/2002
10/30/2002

2/28/2004

12/15/2000
3/1/2000
5/8/2003

Date of
Appilication

6/17/2003

6/15/1993
10/21/2000
1/30/2004
4/22/2005

8/20/2003

6/14/2003
9/10/2003
10/17/2003
7/1/2003
3/24/2004
7/22/2003
9/212003
6/30/2003
4/25/2002
9/10/2002

8/29/2003 '

8/18/2003
6/20/1999
12/23/2003
12/2/2003
2/20/2003

2/6/2003 .

10/6/2003
3/11/2004
11/26/2003
11/24/2004
6/6/2003
.3/7/2003
6/20/2003
8/25/2003
2/23/2001
10/22/2002
3/4/2004

1/20/2004.

Date approved
by LACERA

DENIED*
10/6/2004
11712004
414/2001
9/1/2004
12/7/2005
2/4/2004
4/4/2004
3/3/2004
10/6/2004
1/24/2005
11/23/2004
1/7/2004
7/7/2004
1/7/2004
5/7/2003
6/4/2003
4/7/2004
1/7/2004
2/2/2000
8/4/2004
9/1/2004
8/6/2003

6/2/2004
10/6/2004
5/10/2004
6/2/2004
5/10/2004
3/3/2004
2/4/2004
3/3/2004
5/10/2004
10/2/2003
8/4/2004
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'Attachment 6

SCDR Data Review
; Number RET. DATE Ret. Hearing Service Age At SCDR Service
! ‘Date Credit Retirement Pension  Pension Benefit
, ' Benefit . . Accrued
[ Awarded
' 1 ©1/7/2004  © 1/7/2004 10 3/4 52 ' - -
2 10/6/2004 10/6/2004 35 5/6 56 $9,277.39 n/a
3 3/29/2004 1/7/2004 32 1/4 57 $11,22033 “n/a
B 4 41/2001 §/1/2001 11 1/2 37 $3,141.32 nfa
5 " 3/14/2004 9/1/2004 31 712 55 $6,800.57 $6,800.57
— 6 "12/30/2004 12/7/2004 31 2/3 55 $8,47457 - - n/a
7 - 6/16/2003 . 6/16/2003 30 1/3 56 " . $5,330.53 $5,073.79 -
-~ 8 3/31/2003 8/4/2004 311112 56 ~ $6,764.30 $6,764.36
r% -9 3/16/2004 3/3/2004 28 55 $7,95059 - - " nla
‘ 10 10/26/2004 8/4/2004 33 5M12. 56 $4,374:39 n/a
N 1 8/5/2003 1/7/2004 331112 . 56 $11,136.34 $10,955.98
- 12 3/29/2004 11/3/2004 34 56 = 68 .  $9,226.67 $9,226.67
13 3/28/2003 1/7/2004. 35 3/4 59 '$5,081.86 $5,081.86
“‘ 14 1/18/2005 1/18/2005 5 1/2 - 37 $2,048.09 ~ na
- 15 3/16/2004 3/3/2004 20 11/12 44 $3,982.45 . na
16 '3/21/2002 © 5/7/2003 35 7/12 60 - $5,107.86 $5,107.85
“‘ 17 9/16/2002 “6/4/2003 4 1/4- 47 $1,243.50 n/a
. 18 6/30/2004 47712004 5 s . $3,508.72 na
19 3/9/2004 - 1/7/12004 17 1/4 43 $3,204.19 . na
— 20 - 11/6/1999 2/4/2004 23 52 $2,971.04 $2,551.19
~ 21 3/31/2005 - 8/4/2004 32 55 $3,912.32 4 r/a
22 3/31/2004 3/31/2004 32 1/6 58 $4,244.04 $4,244.04
— 23 8/11/2003 wa 11 1/6 4 - - $2,801.97 - n/a
. ‘ ' 24 . 3/3/2004 3/31/2000 321112 . 63 $7,754.71. $7.754.74
25 3/15/2004 3/15/2004 32 1/4 55 " $5,698.68 $5,608.68
— 26 .11/5/2004 " “'nfa 31 56 55 $7,341.64 n/a
_ 27 1/10/2005. 1/10/2005 28 1/4 58 ~ $4,041.00 n/a
" 28 6/1/2004 6/2/2004 14 1/3 49 - $2,997:16 . n/a
- 29 6/3/2003 - na 36 R $7,722.08 $5,218.85
30 5/31/2003 na 8 712 62 . $2,397.87 o n/a
31 9/5/2003 9/5/2003 31 712 55 $6,917.61 _  $6,584.44.
- 32 3/24/2003 3/24/2008 29 11/12 60 . $8,07929  $7,843.97
33 - 7/12/2002 7/12/2002 32 1/2 57 $5,257.63 $5,561.57
34 3/11/2002 10/2/2003 32 1/3 55 $4,202.56 $4,735.82
35  8/5/2004 1/011900 3 5/6 53 $9,841.73 n/a
Average 25.7 - 53.6 $5,710.41 . :
| n/a = data not available
) AUGO06\8073 LA County




- Attachment 6
SCDR Data Review
Number Average Monthly - Monthly _ Monthly.- Three Endugh Enough ~-What'it
Pay over Last Salary on Year Average Med to Med to SCDR Standard’
12 Months Last Pay Period - Pay Award Award: Increased to 50%
- SCDR! NSD*  Service Connected
1 - - - No No No -
2 ' $9,528.40 $8,278.69 $8,817.29  Yes . No
3 $13,121.65 $10,576.35 $11,791.47 Yes . No
4 $6,290.22 $6,131.18 $5,804.20 - Yes . Yes
5 $7,878.89 $7,511.45 $7,769.71 Yes . No
6 $10,037.20 $7,986.10 . $9,013.63 Yes * Yes
7 $6,384.87 $6,102.09 $6,301.58 Yes . Yes
8 $8,027.13 $6,901.00 $7,19808  Yes . No
9 $9,711.54 $8,278.69 $8,893.15 Yes . "No
10 $5,738.75 $5,643.09 $5,695.81 Yes . No
1 $11,615.78 $11,463.25 $11,346.68 - Yes . No
12 $9,851.60 $8,440.29 $9,074.41 Yes . No
13 $6,173.55 $6,231.91 $6,01205  Yes . No
14 $4,096.18 $4,096.18 $4,056.03 Yes . Yes
15 $7,964.89 $7,657.45 $7,881.78 Yes . Yes
16 $6,029.22 . $5,538.00 $5,731.47 Yes . No
17 $2,487.00 $2,560.64 $2,455.47 Yes y No
18 $6,879.83 $6,929.45 $6,473.53 Yes . Yes
19 $6,408.38 $6,102.09 $6,277.65 Yes . Yes
20 $5,942.07 $5,871.18 $5,524.83 Yes . No
21 $5,731.85 $5,669.82 $5,713.51 Yes . No
22 $5,970.43 $5,643.09 $5,845.29 No’ Yes' No
23 $5,559.33 . $5,446.00 $5,485.98 No No " No
24 $8,018.27 $7,742.46 $7,297.27 . No Yes ~ No-
25 $6,692.11 $6,419.73 $6,538.58 Yes . "No
26 $8,458.43" $8,136.73 $8,423.95  Yes . No
27 - $5,743.09" $5,643.09 $5,691.57 Yes * Yes
28 $5,876.78 . $5,793.45 $5.833.53 - Yes . No
29 $8,187.85 $8,121.90 ~$7,943.71 No No . No
30 $4,795.73 $4,786.91 . $4,746.92 No Yes No
31 $7,957.93 $7,625.73 $7,726.22 No Yes no -
32 $9,405.74 $7,892.00 $8,793.58 No No No
33 ' $6,175.12 $5,975.91 - $5,954.29 . - b -
34 _ $7,106.13  $7,355.55 . $7.181.33  No Yes ' No_
35 $10,626.78 $9,901.62 $10,175.75 Yes * Yes
Average $7,366.84 $6,895.68 37,043.24

"Medical information in file was not sufficient to determine service-connected disability.

“Medical information in file was nof sufficient to determine non-service-conn

* No entry required if “Yes" appears in previous column
** Cannot determine from data available

AUG06\8073 LA County

ected disability.

31



r

(O

V-Attachment 6

L

Number

© O ND G DN

W W W W W NN RN NN R R =t o=k owb ot ost o oeb
PP B LI BRNB TR ONIc0o N0 s N 2O

Total

AUG06\8073 LA County

4850

payments
$47,095
$160,286
$112,755.
$66,116
. $108,000
$78,061
$47,587
$95,335
$100,337
$63,430
$127,065
$138,435
' " $0
$20,348
$87,737
. $40,319
. %0
$79,492
$138,166
$64,868
$63,216
'$60,311
$62,201
$0
$74,013
$161,539
$64,789
$66,389
$51,960
$52,924-
_ $0
$107,132
$0
$0

$113,561
' $2,453,469

wCTD

$0

$0

$0
$7.630
$14,448
$0

$0

$0

-$0
$28,624
- %0
$2,040

- %0
$0

$0

$350 .

.$30,300

$0

$0

$0

$0

- $39,674

$5,552

$0

$0

$0

$0

$688

"~ $0

$30,909

$0

$0

$0

0

$0
$160,215

WC Other

.$8,486

" $13,150

$11,256 -
$14,987
$30,390
$0
$2,500
- $2,935

. %0
$5,763

$0

$18,533

$30,482
%0
$0
$18,845
- $3,837
$6,045
$47,488
$18,908
$9,012
$18,200
$9.348
$18,631
$0

$10
$5,598
$35,510

| $45,737
$19,874

$0
$23,080
$17,150
%0

$0

" $435,845

Payments Received Prior to SCDR

WC Lump

$41,650
$0
$0

$29,750

$0.
$0

" $39,270

$0
$0
$0
$0
$0
$0
$0
$52,063
$63,243
$0

$50,736

$0
$62,043
$44,030
$0
$13,680
$194,246
$38,080
$0

$0

$0
$102,235
%0

$0
$129,131
$30,940
$0

$0
$891,997

Total

$97,231
$173,436
$124,01

-$118,483

$152,838
$78,061
$89,447
$98,270
$100,337
$97,817.

- $127,065
$159,008

$30,482
$20,348
$139,800
$122,757
$34,137
$136,273
$185,654°
$146,719
$116,258
$118,185
$90,781
$212,877
$112,003
$161,549
$70,387°
$102,587
$199,932
$103,707
%0
$259,343
$48,090
$0
$113,561

$3,941,525
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COUN TY OF LOS ANGELES MEMBERS OF m; BOAS

CHIEF ADMINISTRATIVE OFFICE = - s

MICHAEL D ANTONOVIC

$74- 1101

RICHARD 8. DIXON
CrIEF ADMINISTRATIVE QFFICER

May 26, 1988

. Tos Each Supervisor

- From: :Richérq B. Dixon

: ~ Chief Administrativg "Officer

' Subject: DISABILITY RETIREMENT STUDY - BOARD ORDER OF
. "OCTOBER 6, 1987 . : '

On October 6, 1987, your Board directed that a review be made of
‘disability .retirements and that possible options be developed to
‘reduce = the apparent high -rate  of disability experience in

Los Angeles County. Pursuant to this order, we have met with the
County Counsel, Retirement  Administrator, and members of the

~ Retirement Board to discuss the issue and explore alternative

CSAC Ad Hoc Committee meetings convened to -pursue - legislative

reform of disability retirement. ' o g

e QLI AT W P— A~ Se— S1-m 5 =1% LEite—— iAok >

In summary'our.findings.as detailed in the attachment are:

l. The proportion of disability retirements of. all retirements
in all counties covered by the County Employees Retirement
Law of 1937 ('37 Act) is related to the percentage safety
employees represent of the total workforce of each county.

2. Since Los Angeles County has ‘ significantly more safety
employees than the other '37 Act counties, it may be subject
to greater exposure to disabling injury. . :

3. Safety employees are unique because their duties expose them
to more than ordinary risks. For the public's protection,
the disability retirement program is designed to recognize
the need for and provide a mechanism to replace an
incapacitated safety employee, without  hardship or’
prejudice, with a more physically qualified individual.

4. The percentage‘offdisability retirements is related to the
definition of disability. -




. Each Supervisor

May 26, 1988
Page 2 o

5.

6.

7.

'The. higher 1level of the service-connected: disability
retirement benefit structure may act as an incentive
for those who are seeking retirement. : S

'LACERA is pursuing . administrétive"controls to protect
-against the inadvertent award of unjustified disability’

retirements.

A significant reduction in the award . of disability
retirements in Los Angeles County will require legislative
change., o o ' u

We will continue to pursue improvements to the disability
retirement process with LACERA and report our activities to your

Board.
to the meet and confer process, I propose that we meet in closed

Since changes which impact employee benefits are subject

session if you wish to discuss these matters further at this time.

RBD:DRD
BC:rl
 7:ret.l .
Attachment

¢y -County—Counsel-

 Treasurer-Tax Collector -
.Each Member of Board of ‘Retirement
Retirement Administrator ‘
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ATTACHMENT

LACERA Disability Retirement Policies and Procedures Were
Reviewed and Optxons for Improvement Were D1scussed. '

Staff of ‘the Ch1ef Adm1nlstrat1ve Office and County Counsel
met with the Retirement Administrator and members of the

‘Retirement Board and discussed possible options for reducxng-
‘disability retirement experience. It was 1earned that.

- In the past 24 months, LACERA has d111gent1y screened
hearing referees and doctors utilized by the Board in
order - to achieve objective disability -appeals ' rulings
and medical evaluations, ‘Positive results have come
from these actions and will increase as the makeup of
these two groups change. a o o

;"-tLACERA's safety membershxp and safety ‘disability -

" retirements have ‘considerable impact -on.. the - total

LACERA disability retirement system. (See- Attached Charts =

I and I1I for more information about disability'retiremente)

-~ Los Angeles - County . "has a much larger complement of
active safety retirement members (more than 6 times the
next largest, Orange) than other counties covered by
the County Employees Retirement Law of 1937 ('37 Act).
Los Angeles County  safety members work in an urban
environment“—where—*they-are—~exposed——to—~a——greater
variety of hazardous duty than exists in most.other '37 Act
counties. This may result 1n more dlsabllng 1n3ur1es.

- == 1In 1985;86, 53.6% of LACERA's safety retirements were
disability retired -while 1S5.2% of geneéral member
retirements were disability retired. (See Charts I and

-- More than 94% of total LACERA safety disability

" _retirements were service-connected, and 60% of LACERA's

general member dlsabil1ty retirements were service- .
connected.

-- More than one in three of all LACBRA disability
retirements were safety members.~

-- Safety disability retirements heavily -impact all
"disability retirements in several other '37 Act

~_ counties.
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Discussion included the possibility of: -

Implementiné ~ an  automated data - base to monitor .

.-disability retirement relative . to types of illness

or injury, cause, age, service, etc. Such information
would be useful in making future. policy determinations

based on more than 5700 disability retirees and .over

- 400 annual additions to this total. The Retirement

Administrator expects .this capability to be available

'in a new LACERA data processing system .currently being

develqped for 1989 implementation. , .

Reducing the incentive for pursuing .service-connected
disability  retirement (SCDR) by seeking a federal
Internal Revenue Service (IRS) rule change to eliminate -_

any tax-free status of SCDR allowances.

Lessening the incentive for seeking service-connected
disability retirement by making the spousal surviver
benefits the same for all retirees. Presently, if ‘the -
LACERA member was in Plan A, B, C or D, the surviving
spouse may ‘receive 100% of SCDR or 60% of any other
retirement allowance. LACERA has contracted for a
special - actuarial study to determine a. single,

. spousal ‘survivor  amount that would not increase current

retirement costs.

4
i
S
?

-Amending—the——Board—of——Retirement - -hearing—rules —to
facilitate a more aggressive defense of disability
retirement cases. LACERA has under consideration- and is
favorably disposed toward a County Counsel proposal that
would ‘allow depositions to be taken from witnesses &and
doctors in order -to determine the basis for an appeal of
a Board decision. I :

Res"_ti:ucturing Plan' D disability protection so fhat Long
Term Disability (LTD) is the exclusive coverage for all

future general member employees.
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Disability Retirement Policies and Procedures in Other
Counties Were Reviewed. ,

‘Together with County Counsel, my staff contacted nine of the

largest - counties covered by the '37 Act.  Among those
contacted were . counties that appeared to be successful in

-reducing = the  percentager of  disability - retirements.

Surprisingly, most of these ‘counties, when given this data,

were not aware that any reductions had occurred, and could .
only - speculate about their apparent success. However,
Contra Costa County claimed an improved experience based

on a legislated change which provides a more rigid disability
standard ("unable permanently to engage in -any substantial
gainful employment"), and raising their employee service

- requirement to ten years for nonservice-connected disability -
-retirement (NSCDR). These measures were effected only in'..

Contra Costa County at- the time a second General Member Tier -
was established. : o

Additional information learned from these counties was as

"follows'

- Two counties have retained outside attorneys who specialize_

in the disability retirement arena.

Tdisability retirement: .

- san Bernardino reports success in having the "employer s
-. doctor" testify at a disability appeals hearing.. County
Counsel believes this idea has value when applied on a
" selective basis. .

-~ San Diego's safety retirement membership is composed ofj

Sheriff's . and Marshal's sworn employees " only. All
firefighter personnel are in the City of San Diego.'h

- Alameda safety retirement membership is ‘composed of
Sheriff's employees who are mainly bailiff and custody

personnel. Firefighters -are in County fire protection
districts not covered under. Alameda County's” ‘37 Act
provisions.
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Ultimately, Plan .E Partici ation will Reduce Gerieral Member

Disabilit Retirements and Thus Reduce The Percentage [}
ALl DisaE‘iIity Retirements. However, Plan D MvemEersﬁip' also

.will continue to grow.

. Plan E has no disability retirement pr‘o(rijs;ilon and has aiready

had an impact on County disability retirement. It is the
‘largest of ~ any of the LACERA. retirement Plans. ° Since
implementation in_ 1982, Plan E membership has" increased from

‘an initial enrollment of 30% to over 43% of the general

. members. About one of every two new general member employees

elect Plan E. By 1992, assuming the average rate-of change in
'general plan memberships continues as took place in the -first

- five years, Plan E participation should increase to over 58% of
_ the General Members. ‘ Lo o

Plan D with a disability retirement provision has 18% of the:

- general member..enrollment.. By 1992, assuming- the change in.

general plan membership continues as was the case in the first
five years of Plan E, Plan D, participation .should increase _
to over 22% of general members, and will become the second

largest general member plan.

According to ‘the latest- LACERA actuarial study (as of- June
1986), the average -age -and length of service for active

general members are as follows:

Retirees As A

~Average . Average Percent of Plan Active:
B Age Service ~ _and Retired Members
Plan A  48.3 17.0 I 50.1%
Plan B 43.2 7.9 2.
Plan C°  42.8 7.1 2.9
PlanD  38.2 - 3.1 0.5%

Plan E  38.3 1.2 | 0.4%

~The ultimate effect of Plan E is several years away and the

availability of Plan D to new employees wili continue to limit
Plan E's effect on disability retirement.
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Supervisors Association of Caii'fbrnia
‘.Disg ility

LACERA and The Count
{CSAC) are Pursuing Legislative Reform o

sfaff 'participated in two joint‘-LACE'RA and CSAC Ad Hoc CO‘ﬁun.itvtee‘
meetings that were Co-chaired by CSAC's Allan Burdick and

' Robert Kennard, Retirement Board Chairman, and composed of

LACERA Retirement Board members, LACERA staff, and Retirement

. Administrators from several other '37 Act counties. . Some

ideas developed in -these meetings were - of particular

"interest:

- A.more precise definition for SCDR requiring permanent
" incapacity caused by a specific, job related, medically
identifiable, injury or disease while the employee is
performing assigned County duties. Presently, SCDR
'dls .defined as "incapacity (that) is the result of
injury or disease arising out of and in the course
- of the member's employment, and such employment -
contributes substantially to. such incapacity." . .

- A benefit that is a single, fixed percentage of final
compensation for SCDR and NSCDR, coordinated with any

Worker's Compensation dollar off-set and - coupled with - .

a single spousal benefit, that is cost effective and
sufficient to make the disability ‘benefit acceptable

- Rélat':‘:l.\'/eA to stress related SCDR,' elimination_-of- normal,
expectable variants ‘of the job and workplace as
“qualifying an employeee for SCDR including: ‘ ’ '

-- terminations, discﬂiplihe, demotions, performanée
evaluations, transfers, etc. . : .

-- deadlines and workloads normal to the job.-
- cumulative strain of normal job. |
- Require service retirement in lieu of SCDR if the
retirement allowance is greater than 50%  of final
compensation. ' R .

Endorsement of these or other ideas should be reserved
until we see the recommendations of the.Ad Hoc Committee.
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5. Return to Work and Vocational Rehhbilitatioh.‘--'l?ro rams Might -

e Utilized More Extensively. '

Two measures in the '37 . Act- provide alternatives to
nonservice and. service-connected disability retirements. '

- If an incapacitated employee ‘eligible for NSCDR is
medically ' capable of and accepts = alternative County
employment, no NSCDR allowance is paid - the employee.
LACERA must supplement - the employee's 'salary if the

alternate position pays less than the original.

job, "eligible for SCDR and medically able to perform
other duties may be referred by the _Board to an
appropriate County agency. for ‘a suitable ‘rehabilitation
program for other employment in the County. The SCDR
allowance is payable only until the’ employee assumes'
the new assignment, but LACERA must supplement the new .
salary if it is less than the original salary. '

- An’ in'capa'citat‘ed 'employee unable to work: aé"his/her'

' Members of the Retirement Board report resistance from County.
departments and disabled employees .to alternative job placement
even with these ‘provisions. Information from the -LACERA data
base currently under -development will be useful in determining
if enhanced Jjob placement and ‘vocational rehabilitation
alternatives to disability retirement are viable. SR

.7:ret.2/.3
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SYH NO. c_/

MOTION BY SUPERVISOR SCHABARLM ~ | OCTOBER 6, 1937 -

S I recently recelved lnformatlon concernlng comparatz\e stat-st-ce
Aof various county retlrenent assoc:atlons' dlsabxlxty retx'ement

_experxente rates. Th;s data was extracted from State Controller s

reports between flscal years 1978 -79 and 1985 86.

- It conflrmed my fear that the Los Angeles County Employees
Retlrement Assoczatzon (LACERA) is one of the worst county systems in
'the state when it comes to dzspensxng dlsabzllty retlrements as a
.percentage of all retxrements. Moreover, whlle awards. of dzsabxlaty
'retlrements in most countzes dur;ng the reportlng period were

. _ decl;n;ng as a percentage of total retxrements, our trend was raczng

" off in the opposzte dzrectlon - upward. In other words, our costs are

while other systems have been able to moderate costs

-goinq up,

To- pnt this’into perspectire; for each one-percent'reduction in
o the percentage of retirements that are aervzce-connected retlrements,
B R LACERA could be savxng approxlmately $3,000, 000 annually. 1f for
- ' example our rate dropped by three percent to its 1978-79 level, the
av;ngs could be $8- -10 million per year. Moreover, if we were ever to
achzeve a rate ‘comparable to Alameda or San Diego count:es, the
_ annualized savings could be on the order of 830,000,000.

M 0 R E.
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1 th;nk there is scmething to te garﬂed bv a more ‘n-de::
analysis of these_trends‘and stat1st1cs in concert wrth a«t:orcu:h ‘

review of the efforts other counties. have successfully nou“.ed to

‘reduce thezr rate of drsabrlxty retirement awards.

I, THEREFORE, MOVE THAT the Board -of Supervrsors ;nstruc h
Chief Admmrstratrve Officer, m conjunction with the County Cou"se LA¢/
to conduct a rev;ew of drsabrllty retlrement polzc;es and procedures ’

<n other countles for the purpose of identifying methods - and

‘technrques for reduczng d;sabzl;ty retlrement exper;ence rates in

_Los Angeles County.

Further, the CAO is dxrected to meet wzth the Board of Ret;renent

and the Retrrement Admrn;strator to drscuss optxons they mxght

suggest to control LACERA s hrgh rate of drsab;l;ty ret;rement

,awards. ‘The CAO rsuto report back to the Board of Supervxsors within

90 day.



' MINUTES OF THE BOARD OF SUPERVISGRS
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA

Larry J. Monteilh, Executive Officer

Clerk of the Board of Supervisors -
- 383 Hall of Administration

Los Angeles, California 90012

. Chief Administrﬁtive Office;

At its meetlng held Octobet 6, 1987 the Board took the
following actxon. : . oo

Supervisor Schabarum made the following statement:

"I recently received information
concerning comparative statistics of various
County Retirement Association's disability
retirement experience rates. This data was
extracted from State Controller's reports
between fxscal years 1978 79 and 1985-86.

'It confxrmed my fear that the Los Angeles
County Employees Retirement Association '
(LACERA) is one of the worst County systems’
in the State when it comes to dispensing

. dai retirements as n

- retirements. Moreover, while awards of .
disability retirements in most counties durlng
the reporting period were declining as a
percentage of total retirements, our trend
was racing off in the opposite direction --.

-upward. In other words, our costs are going
up, while other systems have been able to
moderate costs associated with dxsability
retirements. ’

'To put this into.perSpective, for each.
oné-percent reduction in the percentage of
retirements that are service-connected
‘retirements, LACERA could be saving S
approximately $3,000,000.00 annually. If for
example our rate dropped by three percent to
its 1978-79 level, the sav1ngs could be
$8-10 million per year. Moreover, if we were
ever .to achieve a rate comparable to Alameda

. or San Diego counties, the annualized savings
could be on the order of $30,000,000.00.

(Contznued on Page 2)
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Syn. 'S ‘(Continued)

_ *I think there is something to be gained
by a more .in-depth analysis of these trends
and statistics in concert with a thorough
review of the efforts other counties have
-successfully mounted to reduce their rate of
disability retirement awards. "™

 Therefore, on motion of Supervisor Schabarum, seconded by
Supervxsor Antonovich, unanimously carried (Supervisor Hahn
being absent), the Board took the following actions-

1. Instructed the Chief Administrative Officer, in
conjunction with the County Counsel and LACERA, to
conduct a review of disability retirement policies
and procedures in other counties for the purpose of

- identifying methods. and techniques for reducing
disability retirement experience rates in.
Los Angeles County; and

2. Instructed the Chief Administrative Officer to meet
-with the Board of Retirement and the Retirement
Administrator to discuss options they might suggest
to control LACERA'S high rate of disability
- retirement awards and to report back to the Board
within 90 days.

-Copies distributed:

Each Supervisor
County Counsel
Auditor-Controller
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Ventura

(Exzracee 2 State Csntrollzr’ fegcIts
© county’ FY 78/79 . FY 82/83 Y 93/8%
'Alaméa;: 10.5%  g.2% 2.0%
‘Contgq"cdéta ‘ 519 2 16.2. 16.1
resno | 12.3 11.2. -
. Imperial 13.0 15.1 12.6
'Rern 20.8 19.5 19.7
Los Angeles. | _17--.6‘ 19.6° 20.7
marin 15.3 144 14.9
Mendocino 22.3 22.4 22.2
Merced 20.4 21.1 15.7 .
Orange - 12.5 13.7'_~
Sacramento - 22;? .20.4
San Berna;dlno : 23.7 ~21.1 18.9
'2San=§iéga»;. ‘ 10.6 _10.6 - .'T}p,c o
San Jbaquin '14.6. T;sz  11.37
sgn Mateo 3.1 . 10.7 10.0
Santa Barbara. 15.€ "1?.34 16;9"
Sonoma 22.5 23.0 Zi;l‘.”
Stanislaus 13.5 12.3 11.4
Tulare 11.7 15.7 13.8
31.5 27.4 - 25.3




COUNTY OF LOS ANGELES
TREASURER AND TAX:COLLECTOR

' 500 WEST TEMPLE STREEI' .
437 KENNETH HAHN HALL OF ADMINISTHATION
LOS ANGELES, CAUIFORNIA 30012

MARK J.~S-ALADINO | e ] - {213) 974-2101
TREASURER AND TAX COLLECTOR ) ’ ' o . :' TELECOPIER
ST (213) 626-1812
. December 27, 1999 .- : -

TO: David E. Janssen 3“"
AR Chief Admnmstrahve Officer

Lioyd W. Pellman ’?,A
County Counsel

" Michael J. Henry /\(W/
: Dlrector of Personnel

” .

" FROM:  MarkJ. Saladino ‘wy
o Treasurer and Tax Collect

'.__SUBJECT DISABILITY REﬂREMENT

In connection with the Board's instruction for you to review various aspects of
dxsabjhtv retirement, | offer the followu ving observations..

‘ Degartmental Pohcz Reform

One area wnthm the control of the Board of Supervusors is personnel policy. The
following reforms mlght be consudered

. Sherlff cIassnf catlons such as Deputy Sergeant, Detective, etc should mclude '
. sub-classifications to insure that the physical demands of d|st|nct assugnments
are accurately reflected. For example, swomn personnel having full-time
administrative assignments should not be classified as “Class 4 — Arduous.”
Similarly, “Class 3 — Moderate™ would seem more appropriate for custody and
investigative assignments. The Depanment should be able to- make temporary
administrative reassignments in emergenaes but the employee's usual . ‘
-~ assignment should be considered in revnew of dlsabullty applications.

e Departments should be requnred to justrfy any admlnlstratnve reassngnment mto a
more arduous class or sub-class. This might help prevent the use of .
administrative reassignment to force unwanted employees mto retirement, or to
bolster a favored employee s disability retirement application. Atits December



. meeting the Board of Retirement considered the case of a.D'eputy Sheﬂff who

" was reassigned to arduous duties after 25 years.as a court bailiff withthe -
" Marshal's Department. There wasno apparent reason for the reassignment o
. other than a desire to get rid of the Deputy or to facilitate his disability retirement -

application. '

e Off-duty activities should not be deemed service-connected, unless the activities
. are specifically required. Sports and weightiifting are well-known examples for
Safety members, but General members are also affected. For example, an

- attorney who is disabled off-duty while participating in Mandatory Continuing
. Legal Education (MCLE) would be covered under: current rules, but probably
shouldn't be. Also, a mileage permittee’s commute to and from home should not
‘be deemed service-connected as it currently is. Disability insurance is available
to protect against non-industrial disability, and is offered in the County cafeteria
benefit plans. - ' S L

o An ounce of prevention is worth a pound of cure, so the adage goes. Require
- reassignment into less arduous duties ata certain age or after a certain number
.of years in order to prevent disabilities. In arduous classes, many disabilities do
not result from specific injuries but rather “continuous trauma.” Clearly, 30 years
of strenuous activity will wreck anyone’s body. There are certain things that only
the young should do, and not forever. In fact, in the safety classes we aiready
see an implicit recognition that older employees have physical limitations, but this
_-appears not to be addressed formally or explicitly in County or department policy.

A tions-should be rebuttable. Presumptions of service-connection,
should simply shift the burden. of proof, as do other presumptions. Currently,
they are essentially conclusive. For example, Govemment Code §31720.5 could
be amended by adding a sentence like “The presumption contained in this
section may be rebutted by a preponderance of evidence.” : '

e Add a provision to'the 1937-Retirem'envt Law to allow Boards of Retirement
greater flexibility in determining whether an applicant is-unable to perform his or
her duties, rather than being bound by broad job specifications. -For-example,

" Governmernit Code §31720 could be amended by defining “employment” as “the

membe'jrfsﬂac'tual-_dutiesf' at the time of injury or, in the case of continuous trauma,
the actual duties of the member's last permanent assignment” .

. ..Dis'ability' should‘be apportioned between industrial and non-industrial causes. At
the very least, disability benefits should be reduced by other awards (such as
~workers' compensation) to avoid double-dipping. ' )
. Service-connected disability benefits should be limited to disabilities which arise
out of and in the course of employment. For example, Government Code .

2




-§31720(a) could be amended to delete the phrase *and such employment N

- contributed substantially to such incapacity.” Despite the current language. which |

~ requires a "substantial contribution,” courts have deemed any “real and
measurable” contribution to-a pre-existing condition to be sufficient. In’ practloe

- any industrial exacerbation, no matter how slight, will support a semoe—
connected dlsablllty . :

e The exemptlon of service-connected disability benefits from income taxatton

should be re-evaluated: Itis clear that the tax benefit encourages safety
-members who are retlnng anyway to apply for service-connected disability .
-(statistics bear this out). Tax exemption can be viewed as a windfall to the extent
. it shields income which exceeds compensation for injuries. Moreover, the tax
- exemption is the only additional. benefit derived by a retiree whose normal.
pension exceeds 50% of final compensation, so it must explain the large number
of appllwtlons filed by employees who have oontlnued working (despite allegedly
disabling injuries) to normal retrrement age : o

Polrtlcal Consrderat:ons

Several trustees, from this and other 1937 Act counties (San Mateo and Contra
Costa), have expressed support for disability retirement reform. Clearly, strong
opposition can be expected from police and fire unions. They helped build the

. -“curment system, are well organized and well financed, and react to any discussion of
~ . modifying the system as a direct assault on core American values. Any legislative

effort could be difficult, so modest legislative reforms (or County personnel reforms)
might have a better chance of success. However, given the overwhelmingly positive

| ‘public response to the Board’s motion, this may be an issue whose trme has come
~and-nepne shouldassumeethenmse___ .

Other “Pensron Sglklni Issues

| have heard that departments can allow employees to sell back vacatlon time before
terminating County service, thereby artificially inflating their final compensatlon bya
lump sum which may now be pensionable under the Ventura case. Pending
litigation addresses the extent to which payments for “time on the books" upon
termination of servrce is pensionable (a similar but distinct |ssue)

' Slmllarly, f re employees are apparently allowed to cash in’ up to 2 months tlme in
“their final year, thereby compressing 14 months of pay into the normal 12-month

averaging period for Plan A. This is on top of the effect of overtime pay on final

- compensatlon (my understanding is that a normal week for a firefighter i is 56 hours,

resulting in 16 hours of overtime at FLSA premium rates). Obviously, management
would have to determine whether a regular 40-hour week for firefighters is feasible,
but it's probably 1 worth explonng, not only to limit pension payouts but also to reduce

salary appropnatrons



County of LosAngeIés
CHIEF ADMINISTRATIVE OFFICE

- 713 KENNETH HAHN HALL OF ADMINISTRATION « LOS ANGELES, CALIFORNIA 90012
(213) 974-1101

. . o . o L . - Board of Supervisors
DAVID E. JANSSEN. - ' o ' GLORIA MOLINA
Chief Administrative Officer . . . ) o _ . First District

YVONNE BRATHWNTE BURKE
Second District -

ZEV YAROSLAVSKY
Third District

DON KNABE:
Fourth District

To:© . Supenvisor Gloria Molina, Chair S S M'MLDW&"S}QEQ

Supervisor Michael D. Antonovich, Chair Pro Tem
Supervisor Yvonne Brathwaite Burke
- - Supervisor Zev Yaroslavsky
Supervisor Don Knabe
From: David E. Janssen ,8')./
: Chief. Admlmstra e Office '

REPORT ON SERVICE-CONNECTED DISABILITY RETIREMENT BENEFITS

May 5, 2000

On November- 16 1999, the Board instructed the Chief Admnmstratnve Officer, in
conjunction with the Chief Executive Officer of the Los: Angeles County Employees
Retirement Association, County Counsel, and Director of Personnel, to report back on a
‘number of issues relating to the cost of service-connected disability retirement benefi ts for

--- -safety-employees: - — R

The attached information addresses the specific points raised in the Board order. It also
provides background information on how service-connected disability retirement benefits -
work and a discussion of two of the systemlc changes that would be necessary, in our
view, to reduce the number of clalms In this connectlon we would Ilke to emphasize the

following:

- Basedon experience over the past three years, approximately 53 percent of all safety
member retirements are service-connected disability retirements. This rateis largely
attributable to a 1937 Retirement Act job causation “test” that does not require the job
to be the predominant cause of the disability. Without statutory relief in this and other
parts of the program, we think it urirealistic to envision any S|gn|f cant reductlon in this
rate in the future.

—  Service-connected disability retirement benefits are a “higher of” concept where the
retiree receives the higher of a) the retirement benefit he or she earned based on
. service, and b) 50 percent of pensionable income. For approximately 80 percent of
the individuals who receive a service-connected disability retirement, the earned
benefit is the higher number. The major incentive for this group in seeking a service-
connected disability retirement is the tax exempt status permitted by State and
- Federal law on the first 50 percentage points of benefit.

servdisabilitvl.mbs
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Each Supervisor
May 5, 2000
‘Page2

-~ Thereis currently no actuarial information that shows the marginal cost of service-
connected disability retirement benefits over and above. the cost of the eamed

benefits in each case. Consequently, we do not know what the 53 percent disability .

rate really means in terms of additional County cost. ' LACERA staff will be pursuing
the development of this information. '

We would also like to emphasize thatno material change to the current retirement program .
~ could be implemented without the requirement to negotiate the change with, employee

representatives. 1 will be addressing this subject with the Board in preparation for
Countywide fringe benefit negotiations scheduled to begin this summer. . :

The Director of Personnel concurs with the recommendations contained in the attached
material and the Chief Executive Officer of the Los Angeles County Employees Retirement
Association concurs with the factual accuracy of the information presented. The CoUnty
Counsel has provided the legal guidance necessary for the preparation of this report. .

| hope this information is helpful. Please contact me or have your staff contact Patriéia
Swancutt at(213) 974-2486 if you have any questions or desire additional information.

DEJ:SMD

Attachment

c: Executive Officer, Board of Supervisors
. County Counsel =~
- Director of Personnel
District Attorney
Fire Chief -
Sheriff

Executive Officer, LACERA

 servdisability1.mbs



Attachment

SERVICE-CONNECTED DISABILITY RETIREMENT
FOR SAFETY EMPLOYEES '

REPORT ON ISSUES RAISED IN NOVEMBER 16, 1999 BOARD ORDER

BACKGROUND

" How Disability Retirement Works

Dnsablllty retirement benet‘ tsarean mtegral part of the contributory retirement plans known

as General Member Plans A, B, C, and D and Safety Member Plans A and B. The benefit

" exists in two forms commonly referred to as “service-connected disability retirement” and

“nonservice-connected disability retirement”. Service-connected dlsablllty retirement
benefits apply where an employee is disabled due to injury orillness “ arising out of and in
the course of employment”, and nonservice-connected disability retirement benefits apply
where an employee is disabled due to non-work related reasons. This report focuses on
the application of the serwce-connected dlsabllrty retirement benefits to safety employees.

. Servrce-connected dlsablllty retirement benefits equal the greater of a) 50 percent of the
employee’s final compensation, or b) the benefit the employee has otherwise: eamed

based on age and length of service. “Final compensation” means the employee’s hlghest

- single year of pensionable compensation in the case of Safety Plan A, and the average of

~ the highest three consecutive years of pensionable income in the case of Safety Plan B.
In most cases, the first 50 percent of final compensatlon is tax exempt under State and

Federal i income taxlaw (a cnrcumstance unique to servrce-connected dlsabrllty retirement
benefits).

Fora service-connected disability retirement or death, there is an attendant survivor benefit -
~ equal to 100 percent of the allowance the retiree received (or would have received where

death precedes retirement). This includes the same future cost-of-living adjustments
(COLAs) the decedent would have received under the applicable retirement plan. The

(or would have received). This may be: compared to ordlnary service retirement or
nonservice-connected disability retirement benefits under Safety Plans A and B where the
survivor benefit is a fully taxable 60 percent allowance, unless the retiree designated a
higher amount prior. to retirement in exchange for an offsettmg actuanally determined
reduction in his or her retirement benef t. .

In summary, 'senvice-connected dlsabmty retirement benef ts do essentially three thmgs
ordinary service retirement and nonservrce-connected dlsablllty retlrement benef ts do not
do

~ survivor also receives the same tax exempt status on this benefit as the decedent received-.




_1. ‘Provide a minimum benefit of

50 percent of final compensation.

2. Provide a tax ex.empt benefit on the first 50 percent of final compenSatibn.

3. Providea 100 percent survivor

compensation).

LACERA Approval Process:

benefit (also tax exempt on the first 50 percent of final

All service-connected disability retirement applications must be approved by the Board of
Retirement. This is a nine member Board consisting of four Board of Supervisor's
appointees; four elected employee/retiree representatives, and the County Treasurer and

Tax Collector who.is an ex officio m

ember.

The process begins with the employee submitting an application, signed under penalty of
. perjury, and an accompanying statement from his or her personal physician documenting
- the basis for the physician's finding that the employee. is permanently disabled from
performing his or her job. The application is referred to a LACERA Disability Retirement
Investigator who conducts a full staff evaluation of the claim. This normally includes an
interview with the employee, a review of all available medical records, a review of the -
requirements of the employee’s job, and collection of other relevant information which may
include interviews with the employee’s supervisor or other potential witnesses. If the:
employee previously filed a workers' compensation claim, the review will include those
records, as well, although the Board of Retirement is not bound by any decision made
under the workers’ compensation program. ' :

~-——The-lnvestigator-refers-the-a pplicant-out-for- an—in-dep-endeht~‘r'ne'diCaI-opinion;'—Evely?— e

application for service-connected or nonservice-connected disability retirement involves a
second independent medical opinion from a physician selected by the Investigator from a
‘panel of physicians approved by the Board of Retirement. The: independént medical -
examiner is provided with copies of the: pertinent documentation the Investigator has
- gathered during the course of the investigation and a draft 6f the investigatorsieportofthe
investigation. Upon receiving the independent medical examiner's report, the Investigator -
- incorporates the physician’s findings and conclusions into a final draft of his or her report
.. to the Board of Retirement.

The Investigator must recommend to the Board of Retirement a finding as to whether the
applicant is permanently disabled from the performance of his or her job and whether the
disability is service-connected. The application and- the Investigator's report and
recommendation, and the report of the independent medical examiner or examiners are
then considered by the Board of Retirement in closed session to protect the privacy of the
applicant. The applicant is allowed to be present along with his or her attorney, if any.
Also present is the Board of Retirement's medical advisor in the event technical medical
questions arise. The Board of Retirement has four options: "

1.

2.

Ap'pm\;é the request -

Dehytﬁe‘ fequest L



3. Approve a non-service-connected disability retirement in lieu of a service-connected

disability retirement on the basis the employee is permanently disabled, but not from -

a work related cause.

4. Send fhe application back to staff for further investigation.-

. Whatever the outcome, a majority vote of the quorum present is required. -

Where an application is denied, the applicant may request a h_eaﬁ'hg before a Board of

Retirement selected Referee (who must be a member of the State Bar of California). The -

rules of the hearing are governed by rules adopted by the Board'of Retirement. Applicants
are normally represented by.an attomey at the hearing. LACERA is represented by
LACERA legal counsel at this point. The Referee’s decision is ultimately submitted to the

Board of Retirement which may either accept or reject the decision, make an entirely

separate decision, refer the matter back to the Referee for further proceedings, or sef the
matter for a new hearing before the Board of Retirement as if the hearing with the Referee
never happened (although we are advised that, as a practical matter, the Board of
Retirement does not utilize the last option). This is the end of the administrative
proceedings. ' R . B

An applicant who receives an adverse decision from the foregoing process and who wishes
to further appeal the matter may take the issue to the ‘Superior Court and, ultimately, the -
California Court of Appeal and the California Supreme Court..

Cost

- —“Sen'/ice-connected--»disa-bility-‘r_etirement-be'n_eﬁts-*generate—add'e‘d"Cb‘a'r‘ﬂfy costs in thrée

‘ways:

- To the.,é)&ént the minimum 50 percent benefit exceeds the benefit each retiree has
- otherwise earned based on age and: service, the County must fund-the marginal

difference, Except for COLA adjusiments applied after retirement, no portion of this -

cost is paid for.by employee contributions. The COLA piece is financed with.
employer and active em.ployee contributions on a 50/50 cost sharing basi;. ‘

—  The marginal différence between the 100 percent survivor continuance and thé 60

percent continuance (that otherwise applies to ordinary service retirements) must
likewise be financed by the County. Except for the COLA, no portion of this cost is
paid for with employee contributions. T S

-~ Workers'. COmpenSation costs, including sélary continuation benefits required by
Section 4850 of the Labor Code (commonly referred to as “4850 benefits”), are

utilized extensively in connection with service-connected disability retirement benefits. |

There currently exists no actuarial estimate of the marginal costs of the service-connected
disability retirement program. Based on the June 30, 1999 LACERA Actuarial Valuation,
we know the actuarial accrued liability for Safety Plan A and Safety Plan B totals
approximately $8.7 billion, and we know the County is currently required to make annual

3




employer contributions at the rate of 21.3 percent of payroll for Safety Plan A and 14.4
percent of payroll for Safety Plan B, but we do not know how much of this expense is -
attributableto the 50 percent minimium service-connected disability retiree allowance or the
100 percent survivor continuance. Nor do we have benefit utilization information that.
“shows the types of injuries/illnesses being incurred and the age and service characteristics
of the affected population. However, LACERA staff has indicated it will recommend to the
'LACERA Board of Investments that a detailed report on disability retirement experience
and costs be obtained as soon as practicable ‘and that future reports be routinely
incorporated in future actuarial valuations. ‘ ' :

Although we have no actuarial cost information, we know the following based on
information contained in LACERA’s Comprehensive Annual Financial Report for the fiscal
year ending June 30, 1999 and other information gathered on an ad Hoc basis for this
report by LACERA staff: ' o : : '

~  Infiscal 1998-99, the total annual retiree payroll equaled approximately $982 million
- for43,112 General and Safety Member retirees and survivors. Of this, approximately
- $262 million (27%) is attributable to 7,478 Safety Members and their survivors.

-~ Of the $262 million, approximately $157 million (60%) is attributable to Safety
Member service and nonservice-connected disability retirees or their.survivors.

- Durin:gf,'the ihre,e year per‘iod January 1, 1997 t_hrough December 31, 1-999.

approximately 53 percent of all Safety Member retirements were service-connected
disability retirements, and approximately 3. percent were non-service-connected -
disability retirements (with the remaining 44 percent being- regular service. -

- retirements):- Thus; service-conniected disability retirements-are-more the-norm than - ~— - -

the exception in the Safety ranks. -

~  During the two year period July 1, 1997 through June 30, 1999, approximately 80
-~ percent of all Safety Member retirements involved employees whose age and service

were sufficient to provide a benefit equal to or greater than the minimum guarantee

~of 50 percent of final compensation. In other words, the benefit payable to the

' retirees upon retirement was no greater than it would have been without the disability
claim-in 80 percent of the cases. For the remaining 20 percent, the average benefit
payment for this two year sample group was $2,747 per month. . .. .

From the above infdrrria__t'io'n_.;_,_i_t may be_,'t_,:bnél'uded that the. rate of service-connected

disability retirement is high among Safety Members (at roughly 53 percent), but that the

rate is not indicative of the added costs to the County since approximately 80 percent of
the individuals in question have already earned the benefit they receive based on length

of service. These employees are ostensibly interested in the tax advantage, and possibly -
- the 100. percent survivor benefit, but there is no inducement in the form of additional

retirement allowance from LACERA. What we do not know is the marginal cost to the
County for the 20 percent group, for whom the 50 percent minimum is more than their
earned retirement benefit, and the cost for the survivors, for whom the survivor benefit is - -
calculated at 100 percent of the decedent's benefit rather than 60 percent. ... -



Although the retirement benefits paid to the 80 percent group represent no additional cost .

to the County or the retirement system, the income tax exemption for both service-
connected disability retirement benefits and workers’ compensation benefits causes aloss -
in State and Federal revenue. In that sense, the public at large incurs part of the cost.
This circumstance, however, is permitted by public policy embodied in State and Federal

. tax law.:

REFORMS THAT WOULD MAKE AN IMPACT

There are a number of changes that could significantly reduce the incidence of service-
connected disability retirement, but all of them require changes in State law and .
negotiations with employee representatiVes. Two of the more-compelling changes follow:

1. Strengthen the job causation requirement: Section 31720 of the Government
Code sets forth the conditions for the payment of service-connected disability
retirement benefits, including the standard that must be applied in determining job
causation. That standard provides that the job must have “contributed substantially”
to the disability. The “contributed substantially” wording was added by amendment
in 1980 in an apparenit attempt to strengthen the job causation test. However, the

~ courts have since interpreted this wording in a. manner that gives it relatively little
. significance. For example, in Bowen v. the Board of Retirement (1986) it was decided
that “substantial” means the evidence -supporting the job connection must be
substantial, not the connection itself. In fact, the connection may be “small” as long
as it is more than “infinitesimal’. A small connection could include, for ex imple, a
relatively minor job caused aggravation of a pre-existing medical condition (which was
not job caused) if the cumulative effect results in a permanent disability of sufficient

—— —-'severit-y-to‘-prevent"the-e‘mployee—-from~performingﬁ_is—or-hem-o;m—ardc—wp—am,—,_f—- o e

A strengthening of the job causation standard in Section 31720 would probably go a
long way toward reducing the incidence of service-connected d isability retirement and
 the related costs for both the retirement and survivor benefit components of the
program. An example of a relatively strong job causation standard can be found in
the Los Angeles City Safety Members Pension Plan. This system, which-is. -
~established by City: Charter, provides for service-connected disability retirement
benefits where there- is “clear and ‘convincing evidence” that the job was the
“predominant cause of the disability”. Itis interesting to note that, despite the factthat
the City's program provides for a tax exempt minimum guarantee of up to 90 percent
of the employee’s pensionable earnings depending on the severity of the disability,
- the City’s disability rate for Safety employees-is approximateély. 20 pércent, or less
than halfthe County’s rate. This difference is due, we believe, to several factors, but
the difference in the strength and clarity of the job causation language in the City
Charter is, no doubt, a very important factor. - - o

2. 4850 reform: Section 4850 of the Labor Code provides that certain law enforcement
and fire fighting personnel, including the County’s law enforcement and fire fighting

- personnel; are entitled to special leave at full pay for injuries deemed compensable
under the workers’ compensation program. This benefit, which is commonly referred

to as the “4850 benefit", is payable for up to 365 aggregate days per injury and is
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~ considered a tax free workers’ compensation benefit. The tax free status means that
- - no state and federal withholding is taken while employees are out on this leave and
that take-home pay increases accordingly. This benefit is routinely used by injured -
Sheriff's Deputies and Fire Fighters over the course of their careers, and itis also
- used, extensively, at the twilight of the careers of those individuals who make a claim
- for service-connected disability retirement. :

B Although 4850 benefits are workers’ compensation benefits, not retirement benefits,

~ they serve much like the “front end” of the service-connected disability retirement:
. - program for the majority of Safety retirees. A common pattern of behavior has the
T - Safety member planning his retirement date one year from the point paid leave
benefits under Section 4850 begin. During that year, the employee remains off work
with a spike in take-home pay and receives one more year of retirement service credit
before retirement benefits. actually begin. The 1937 Retirement Act gives the
L employee the right to set his retirement date to coincide with the exhaustion of 4850
benefits and, following that, the: exhaustion of any sick leave benefits should the
employee elect to also exhaust his or her sick leave benefits prior to retirement. All
. .- in all, this makes for a very attractive way to transition into retirement (arguably too
attractive), and that circumstance contributes to the overall costs of both the 4850
benefits, and other related workers' compensation costs, and service-connected |
- - disability retirement benefits. In fiscal. 1998-99, the County spent a total of

' approximately $22.7 million (all funds) on 4850 benefits for all Safety members, -
including those whowere and were noton the brink of retirement that parallels 4850.

‘The City of Los Angeles has a tax free 100 percent of salary benefit that parallels
g . 4850 for City Fire Fighters and Police Officers. For Police Officers, however, the

- —-——-—henefitis paid-at 1 001'percent'of‘salary.“dmv‘if“th"e—diﬁbilitvﬁ‘s—fh‘émmaérr T

. severe, traumatic injury.”. Otherwise, the benefit equals the employee’s gross pay

_ - reduced by the value of the state and federal withholding that is not tequired while

L. ..the benefit is being paid. In other words, where non-sudden, severe, traumatic

o - injuries affecting swom Police personnel are concerned, the City effectivelykeeps the

, . state and federal withholding thus reducing its costs and preventing the increase in

- take-home pay that would otherwise result. Non-sudden, severe, traumatic injuries

- ' would typically include injuries related to stress, cumulative trauma, heart disease, or

any other condition not directly attributable to a sudden trauma. ‘We believe the

‘County’s costs could be reduced significantly by an amendment to Section 4850 that

mitigates the increase in take-home pay that currently results in every case under this

benefit. . - ’ o

There are two other differences between- the City and County systems that may
further, explain the difference in service-connected disability retirement rates: 1) the

- City retirement system does not provide fora‘job causation presumption for heart
~disease or.cancer (or any other disease), and 2) the City system recoups the cost of
L. -workers' compensation temporary and permanent disability benefits paid to service-
‘ connected.disability retirees by offsetting those costs: from disability pensions.” This
- recoupment extends to temporary and permanent disability benefits paid both prior
L - toand after retirement that are attributable to either the same or a different injury than

the injury causing the retirement, regardless of when the injury or injuries were




.

incurred or when any prior workers' compensation benefits were paid. For eXample,

if a City Police Officer incurs a workeérs’ compensation injury in, say, his second year
of service and then retires after 20 years on a service-connected disability retirement

caused by an injury unrelated to the injury incurred in the second year of employment,
‘the City will recoup all of the temporary and permanent disability costs associated with
both injuries even though the first injury was unrelated and occurred.1 8 years prior.
In contrast, the 1937 Retirement Act provides for no recoupment or other form of

coordination of workers' compensation and service-connected. disability retirement.

benefits, . _ '

in considering legislative reform and other potential changes addressed in this report,
it should be noted that any change that impacts existing employees could generate

employee claims of vested rights tothe current service-connected disability retirement

program as it operates under the rules in place today.

FINDINGS ON ISSUES INCLUDED IN BOARD ORDER

Issue: “Review class specifications for safety members of LACERA to determine
whether each physical classification is appropriate for all persons holding the same

position, and recommend new classifications to reflectdifferentduties, aswarranted,” -

Findings:- We do.not believe the bifu'rcation of Safety er‘nployée" classes into

- “arduous” and-“non-arduous” versions would be an appropriate or effective means of -
- reducing the costs of the service-connected disability retirement program and we do-

-not recommend this course of action be pursued. Although there is precedentinthe

County for establishing separate classes based on the physical requireménts of the

job, and even separate physical classification specialties within the same class, this
suggestion would effectively create a two tiered Safety population with only one tier -

accountable for performing the full range of duties normally required- of law
enforcemént and fire fighting personnel.- We believe such an arrangement is not

workable on a practical level, not conducive to public safety in the long term, and not

. justified from a position. classification point of view.

. Under Civil Service Rule 5, the physical requirements of the job are one of the factors

used to distinguish between the various classes of positions. There are currently

'~ ~three physical classifications known as * Light, Moderate, and Arduous”: In the

Sheriff's Department, the Arduous designation applies to the classes of Deputy
Sheriff and Sergeant, and the Moderate designation applies to Lieutenant and above.

_In the Fire Department, the Arduous designation applies to Fire Fighter up through

Battalion Chief, and the Moderate designation applies to Assistant Fire Chief and
above. . The question, here, is whether it would make sense to fake the class of

Deputy Sheriff, for example, and subdivide it into' Arduous, Moderate, and possibly

Light versions where individual positions within the class involve desk work or other

so-called light duty. Thesole purpose of this change would be to put the Board of

Retirement in. a better position to deny applications for disability retirement from

persons whose last assignment was in the Moderate or Light versions of the classes ~ -

in question and whose physical limitations are compatible with those designations. -
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By way of example, if a Deputy Sheriff assigned to Patrol were to suffer an orthopedic
injury and permanent disability that precluded his or her continuing in that
assignment, the employee would be a candidate for a service-connected disability
retirement. If, however, this individual could perform desk work and were transferred

- to a so called “light duty” assignment in, say, the Records and Identification Bureau
~ as an accommodation, the employee would, under this proposal, be administratively

reassigned from Deputy Sheriff, Arduous to Deputy Sheriff, Moderate (or- Light,
depending on the specific duties in question) at presumably no loss in pay. In
addition to having a different physical class designation, the new class would

- necessarily have a narrower scope of duties. If this same individual subsequently

applied for a service-connected disability retirement, and if the theory behind this .

.suggestion works, the application would be denied on the basis the employee can

fully perform all the duties of his or her current class of Deputy Sheriff, Moderate (or
Light as the case maybe). -~ = , : :

We see at least two major'problems with the creation of non‘-arduous Safety classes:

~ a... The Sheriff and Fire Chief acknowledge there are temporary light duty Safety

- employee -assignments within their respective departments, but no permanent _
light duty assignments. Both departments take the view that Safety employees
should be capable of performinga full range of duties and available for
redeployment at the discretion of the Sheriff or Fire Chief, or be retired. Both
departments believe that service-connected disability retirement considerations

must be subordinate to public safety considerations and that permanent light

duty restrictions on a portion of the Safety employee workforce would not be

consistent with this thinking. In articulating this view, both departments .

acknowledge that: 1) not all Safety employee assignments are necessarily equal
in terms of exposure to risk or arduous work, and 2) not all Safety employees,
at any point in time, are necessarily capable of performing a full range of duties. -
- In addition, the Sheriff's Department acknowledges that light duty assignments
have, on occasion, existed for extended periods of time in that department.

Given the foregoing, we cannot concur with the creation of a non-arduous
classification for any Safety position if the duties for that position involve atleast -
‘acontingent responsibility to perform the more arduous activities associated with
law enforcement or fire fighting work. To do so would be wrong from a technical
classification' point of view and presumably of no value to the Board of
Retirement in making decisions onservice-connected disability retirement:
applications. - ‘ C D o

b.  Given the full range of duties requirement imposed by the Sheriff and Fire Chief, .

_ itis very questionable whether this proposal would hold up, legally, absent a
clarifying change in the 1937 Retirement Act. Nothing short of an amendment

 that effectively compels an employee to accept light duty as an alternative to
disability retirement would be certain to have the desired effect on disability.
retirement costs. - : R '



c. Setting aside, for the moment, the views of the Sheriff and Fire Chief on .
permanent light duty, the new classes, if created, would necessarily have to
exclude all duties poteniially requiring arduous activity, such as making arrests
and fighting fires. To have a significant impact on retirement costs, these

~ limitations would have to be observed strictly and apply to a significant number
- of employees who would otherwise represent a high disability retirement risk.
Althoughitis unclear whether the numbers would be significant, if they were, the
new classes would restrict the staffing flexibility and response capabilities in the
Sheriffs Department- and Fire Department,. particularly in times: of major
emergency. Moreover, the new light duty classes would eventually become
populated with employees with work restrictions, not necessarily the individuals
most suited for these assignments. Without more information regarding the
marginal cost of the service-connected disability retirement benefits in question,

- there is no way to cost justify this circumstance.

We understand the concern that may exist when a Safety employee receives a
service-connected disability retirement following a career that ends with a stintin a
- light duty assignment. It would appear the employee is performing his assignment
-, satisfactorily one day and “disabled” the next day even though his medical condition
may be relatively unchanged. However, we believe legislative reform relative to job
‘causation, 4850 benefits, and other systemic changes to the retirement and workers'
" compensation programs remain the most direct and appropriate means of addressing

© this issue.

Issue: “Review the feasibility and de'sirébiiity 6f m'oving employees in arduoué_ jobs

- _into less physically demanding jobs after a certain period of time; or at a cetainage,. . _

.or both, so as to prevent disability resulting from continuous trauma.”

Finding: Safety Members.hired on or before March-31, 1997 are currently subject to

. mandatory retirement that essentially removes all of them from seivice at age 60.

- Safety Members hired subsequent to that date are not subject to- mandatory

 retirement. Aside from this, we do not believe it would be legally permissible to force = -
changes in Safety Member assignments based solely on age or length of service -

“without an accompanying assessment of each individual's physical and mental
capability to perform the work. : : '

County Counsel further advises that any policy that would deny Safety Members
* access to particular assignments based solely on age would likely be discriminatory
‘under the Federal Age Discrimination in Employment Act (ADEA). Moreover, any .
policy that bases such decisions solely on length of service or time spent in a
particular assignment would likewise be discriminatory under the ADEA given thatthe
policy would tend to affect older workers disproportionately. It would appear that the
only way to legally remove older employees from assignments that may pose
excessive fisk of disability is to base the removal on a medical assessment of each
individual. Otherwise, this proposal becomes a defacto argument to impose a below
. age 60 mandatory retirement age on the entire Safety population. ‘




-~ .on the retirement benefit liability these cases represent.

Aside from legal concerns, we think this idea is inadvisable because:

a. Itwould likely créate"sig'hiﬂcant operational disruption from the premafure loss .

of experienced and qualified personnel in key assignments (and associated loss
in employee morale). The proposal does not address where the employees in
question would go or whether there would be sufficient limited duty for them to

- perform. Again, the Fire Department does not have any permanent light duty

- assignments.

- b. . Although we understand this suggestion is intended as an’injury prevention

. measure, itis difficult to make the case that an employee should-be presumed
-unfit to do the job based on age, but not eligible for disability retirement. . This
could be a “you can't have it both ways” predicament that could create the very

outcome it attempts to avoid by helping build the employee's disability retirement: ‘

case.

c.. The Fire Department has recently implémented a ‘Wellne.sslvl'f“i'tnesvs IhitiétiVe"
that, among other things, provides for mandatory annual physical exams for Fire -

Fighters. Aside from concem over where we would put the employees, it would

arguably make no sense, and expose the County to further risk under the ADEA, -

if we removed a Fire Fighter from his normal assignment on account of age or

length of service in the face of medical evidence that says he or she can perform

the job. .

d. As a practical ma&er. this phenomenon happens naturally, to a considerable

degree, in the Sheriff's Department. Employees, as they age, tend to voluntarily

S, S—

- "‘“.‘"—'—“"gravitate‘tothe*mvr'e*s*pe“ciéi‘izé“d assignments thatrequire more experienceand -

less youth.

Issue:. “Reviéw applicable statutes, County policies and departmental policies which
* permit disability to be considered service-connected based on injuries sustained in

off-duty activities, and recommend appropriate changes.”

Findings:_ There are two. typé_s of activities that enter into this issue: 1) off-duty
athletic/sports events, and 2) off-duty physical training/conditioning. The issue, in

-both cases, concemns the County’s exposure to service-connected disability retirement

costs where the activities® are endorsed by the Sheriffs Department or. the. Fire
Department. | ' . :

LACERA reports that, over the past ten years, there have been 24 approved service- ,

connected disability cases where the disability was attributable to a sports or physical
training injury. Sixteen of these cases involved Sheriff's personnel, and eightinvolved
Fire personnel. Ofthe sixteen Sheriff's Department cases, fifteen were sports injuries
and one was a physical training injury. All eight of the Fire Department cases were

physicaltraining injuries. Here, again, we have no actuarial infdr,fhati_on orother det’,ailv -
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. related workers’ compensation or serv
emanating from this department.

 Fire Deg_'artment .

The Fire ’Departm"ent reports they have no written policy on 8ports:activ_i.tie"s.‘ thatthey
have sanctioned some events in the past on an ad hoc basis, but that they no longer
do that. They report they occasionally receive requests in this regard from

“employees, but they are routinely denied and they consider this issue a non-issue at

this point. The absence of any sports related service-connected disability retirement
claims from Fire personnel-in the last ten years would tend to corroborate this.

Under the Fire Department's new Wellness/Fitness Initiative, weight training is

- permitted along with access to various exercise equipment at County F ire stations as
- a part of a concerted injury prevention/rehabilitation program. Although we must

‘assume that any form of physical training activity, no matter how well administered,
will generate occasional injuries, the Fire Department anticipates that their injury rate

. from fire fighting injuries will drop since the Fire Fighters will be stronger and more

physically fit. Where injuries do occur, the enhanced rehabilitation program should
retum the employees to duty more quickly. In any case, we do not anticipate sports
D ice-connected disability retirement claims

* Sheriffs Department

_ As stated in a February 3, 2000 joint report from the Director of Personnel and the

Sheriff, the Sheriff is currently in the process of curtailing various off duty sporting
‘events. The County Counsel has advised the Sheriff that this change must be

negotiated with employee representatives.

The Sheriff has provided a written proposal to the union outlining a new policy that _
would limit the list of sporting activities to three major events, unless other events are
specifically approved by the Chief of the Personnel and Training Division. The three
guaranteed events include the California Police and Fire Summer Games; the Baker
to Vegas Challenge Cup Relay, and the Annual Memorial Torch Run. In addition, the

new policy would permit running and weight training on Sheriff's facilities under e

controlled conditions. The Sheriff reports that large numbers of Sheriff's Department
employees participate in one form or another in the three specified sporting events,
The Baker to Vegas event, for example, may draw as many as 2,500 employees

“counting the employees who function in various support roles.

Issue: “Review workers’ compensation concepts of ‘apportionment’ in the context of
disability retirement, report back to the Board on the feasibility and desirability of '.
limiting benefits to the extent disability results from non-industrial causes, and
recommend any necessary changes in statues, County ordinances or policies to
accomplish this goal.” : _

Finding: The workers’ compensation concept of “apportionment” comes into play
when a pre-existing medical condition, not attributable to a work-related injury, is
aggravated by a subsequent injury that is work-related. The concept, which applies
principally to workers’ compensation disability income benefits known as “permanent
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disability benefits”, provides that the benefits shall be adjusted to reflect the
proportion of the injury caused by the aggravation. The concept does not apply to

workers' compensation temporary disability benefits, medical benefits; or death .

benefits. For reasons explained more fully below, we do not recommend this feature

be incorporated into the service-connected disability retirement benefit sfructure.

‘This question should be addreséed in two parts: .a)v should*_an a-pport'ionment
mechanism of some kind apply to service-connected disability benefits, and b) should

. the same mechanism apply to survivor benefits where death occurs before retirement.

With regard to the disability piece, it should be noted that, as a practical matter, the
“higher of" nature of the benefit calculation creates nothing to apportion in the
estimated 80 percent of the cases where the retiree has earned the benefit he or she -
receives based solely on. age and. service. That benefit is: a vested: benefit
independent of the disability claim. For the remaining 20 percent of the cases, the

apportionable amount would, presumably, be limited to the difference between 50

percent of final compensation and the minimum amount otherwise payable for a -
nonservice-connected disability retirement. The nonservice-connected minimum is

. no pension whatsoever for those with less than five years of service and, for those
~with five years or more of service, the higher of the earned benefit or 33 1/3 percent
of final compensation in most cases. Assuming the 33 1/3 percent floor would be -

unaffected by this proposal, the issue is limited to the16:2/3 percent spread between
50 percent and 33. 1/3 percent, or a lesser amount in-those cases where the eamed
benefitis somewhere between 33 1/3 percent and 50 percent of final compensation.

Establishing an appbrtionment iﬁechénism to be applied only to the 16 2/3 spreadis
not recommended. because: T . , : :

_ aﬁ."' It would be fela,iively»_inefiéctiVe at reducing, costs becéusé it would apply to a

relatively small piece of the overall liability.: At the same time, however, it could

- logically raise questions as to whether the 50 percent minimum benefit should
be *apportioned. up” where the disability is severe and the degree of job
causation is high. Although.a benefit tied to the severity of the disability is not
unheard of, as evidenced by the City of Los Angeles’ program, we ‘would not
recommend a change of this sort for the County absent significant reforms in the

- job causation standard and 4850 benefit-as mentioned previously in:this report.

b. Workers 'Combénsation benefits are intended to compenéate'an ih’dividi;al for

- awork related injury, and Safety retirement benefits are intended to protect the
. public by allowing Safety Members to retire before physical or mental incapacity
- interferes with the performance of the job.. One is a compensation issue and
_ one is a public safety issue. The point that is often. made is that no orie wants

8 ... an unfit Fire Fighter climbing a tall stairwell to pull them out of a burning building, .

Disability retirement is. an important part. of the Safety retirement.concept
-~ because it enables a relatively young employee to leave the system if he or she
..has incurred a career ending injury prior to earning a retirement benefit of at
.. least 50-percent. - The apportionment-idea is essentially antithetical to this

objﬁctwe; o
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With regard to survivors benefits, there is no workers’ compensation apportionment -
concept that applies to death benefits. Therefore, there is, technically, no conceptto
borrow from workers’ compensation. Independent of workers' compensation
<concepts, however, itis difficult to justify a reduction in benefits in a death case on the

basis of a pre-existing health problem(s) on the part of the decedent. No matterwhat

. the decedent's prior health status or age may have been, it is only the most recent
- -“aggravating” event that makes the difference between life and death. But for that

event, the decedent would be alive and that circumstance does not provide a logical
basis for apportionment. ' . .

 We know of no public or private retirement system that apportions death benefits.

Issue: “Review the impact on LACERA of statutéry presumptions with respect to
disability and causation, and provide the Board with a report on the desirability of.

- proposing State legislation that would allow statutory presumptions to be rebutted by

other eyidence.f' :
Finding: There are now two statutory pr esumptions under the 1937 Retirement Act:

a. Section 31720.5 of the Government Code provides that “heart trouble”
- experienced by a Safety Member with at least five years of retirement service
credit shall be presumed to be job connected in every case. This presumption

is irrebuttable. : ‘

b. - Section 31720.6, .which-was signéd into law last year (SB '558),- éstablish‘eé a |
new presumption for cancer providing the employee “demonstrates he or she .

was exposed 1o a known carcinogen as a result of performance of job duties”;
The section-provides that the presumption is “disputable”, with evidence that
'shows the carcinogen in question was “not reasonably linked to the disabling

- eancer, provided the primary sight of the cancer has been established”. Section
.31720.6 further provides that the cancer presumption may be invoked
retroactively up to five years following retirement depending onthe retiree’s prior -
length of service. ' : A :

It is important to note that a disability retirement granted as a result of applying a
- presumption that is irrebuttable, such as the heart presumption, cannot generate a
tax exempt status on the first 50 percentage points of retirement income as is

normally the case with service-connected disability retirement. Service-connected
disability retirement benefits are tax exempt only to the extent permitted by Section
104(a)(1) of the Internal Revenue Code, and related regulations; which limit the tax
exempt status to amounts received under a “workmen’s compensation act, or a
statute in the nature of a workmen's compensation act”. While there is no dispute
that the service-connected disability retirement provisions in the 1937 Retirement Act
generally meet this test; the Internal Revenue Service has taken the position that an
irebuttable presumption creates doubt as to job causation to the point where any
benefit paid on the basis of such a presumption must be considered fully taxable. - -
Thus, the disadvantage to utilizing the heart presumption, from-the employeé’s .

-perspective, is the loss of the tax exempt status.
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The new cancer presumption is less clear as to its tax impact. The préesumption is.
“irrebuttable if the origin of the cancer on the body cannot be determined. (T he new
law applies to all forms of caricer). Where the origin can be determined, the basis for -
rebutting the presumption is limited to showing that the carcinogen to which the
employee was exposed is not reasonably linked to the type of cancer that has been
contracted. No other basis for rebuttal is allowed. Therefore, if a Fire Fighter who is
a heavy smoker contracts lung cancer, but can show he or she was exposed at work
to a carcinogen that is reasonably linked to lung cancer, the presumption will stand.

- Given these facts, this presumption is not fully rebuttable and it is not clear at this

point how the Internal Revenue Service will react to the provision.

.In calendar 1999, there were a total of 18 service-connected heart cases involving -
Safety Members. In eight of these cases, job causation was established under
Section 31720 without the use of the presumption. That is, the availability of the .
presumption does not foreclose filing a claim with supporting medical evidence as if
the presumption did not exist, and many employees do that in the hopes of attaining -
the tax exempt status. In the other ten cases, job causation was decided based on

- the presumption. it is reasonable to conclude, therefore, that 10 out of 18 cases in
1999 would have been denied if the presumption were rebuttable. That would have
shaved approximately four percentage points off the aforementioned 53 percent
service-connected disability retirement rate. - .

We do not know how many additional claims LACERA might have received if the
‘heart presumption were rebuttable given the appeal of the related tax exemption. It
is reasonable to conclude, however, that the number would go up. - It is also
, reasonable to conclude that the number of presumption based claims would go up
— ~~-—’-iHh'eSection-317-26]'ob'ca'usati'on"stan‘d‘a‘rd'Were‘stre’ﬁgthéhédifawméf__""" o
in this. report, as fewer heart cases would qualify based strictly on the medical
evidence. ' ' ' '

- LACERA has no information at this point as fo the estimated impact of the new
cancer presumption. The provision has been in place for approximately two months
-and'we are informed they are currently investigating two claims that could potentially

qualify under the new provision. We will have to wait for more experience.

- Ideally, there should be no presumptions involving any ilinesses as prevalentas heart
- disease and cancer. But, if these presumptions are going to exist, they should be
fully rebuttable with all relevant information that argues against job causation. Section
31720.5 should be amended by adding language to make the heart presumption
- rebuttable and Section 31720.6 should be amended to clean up the language thatis
already there. To some degree, creating a clear cut tax advantage for these
employees through making the presumptions fully rebuttable is a bit of a two edged
-sword as it may serve to attract more claims than would otherwise be the case.
However, heart disease or cancer that permanently incapacitates an employee.is
presumably a retirement case that is going to occur at some point, and it would
appear that the need to rebut the questionable claims of job causation outweighs any .
other consideration. Anyamendment makinga presumption rebuttable could only be -
applied to employees hired after the effective date of the amendment. .
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‘It should also be noted that AB 1817 (Correa)introduced this year would createanew =
rebuttable presumption for “blood borne infectious diseases”. We will be formally
recommending to the Board that the County oppose this measure.

5/5/2000 ,
servdisabrpt.x2
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COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL
- 648 KENNETH HAHN HALL OF ADMINISTRATION
) 500 WEST TEMPLE STREET - _ s

’ LOS ANGELBS CALIFORN!A 90012 2713 - : TDD .
, _ D ¢ )Y ¥ 1)
LLOYD W. PELLMAN, - S May 15, 2000 " IR TELEPHONE
County Counsel . ‘ 3  (213)974-1904
o - ' ' . . TELECOPIER
- (Q13)687-7300

Syn. No. 2
, L I 5-16-00
- TO: .~ SUPERVISOR GLORIA MOLINA, Chair© : y
“ SUPERVISOR YVONNE BRATHWAITE BURKE
SUPERVISOR ZEV YAROSLAVSKY
SUPERVISORDONKNABE
SUPERVISOR MICHAEL D. ANTONOVICH-

FROM: LLOYD W. PELLMAN
: County Counsel
RE: .~ Safety EmplOyee Disability Retirement

With respect- to the CAO Report on Semce—Connected Dlsabllxty
Retlrement Beneﬁts cons:dered by your Board at last Tuesday's meetmg, you

... ...asked County Counsel to report on the following issues: (1) reasons Los Angeles

County operates under different rules with respect to disability retirement benefits -
than other jurisdictions such as the City of Los Angeles; (2) whether any existing.-

. County MOUs deal with disability retirement issues; and (3) what criteria are used
by the retirement:board in evaluatmg cases. Our responses follow:

1. . The difference betWeen the County retirement system and - :
that of the City is the result of two different statutory
schemes. -

.- : The County is govemed by the County Employees
Retirement Law-of 1937 ("1937 Law"), Government -
Code section 31450, et seq. Twenty California
counties have chosen to be covered under the 1937
Law, as shown on the ernclosed list. .



—

B -2-: )

. Under Govemnment Code section 31720, a member -
"shall" be retired for disability if the member's
1ncapacxty is a result of injury or disease arising out
of and in the course of the member's employment, -

and such employment ¢ ontnbutes substantlally to
such incapacity.

. The term "contributes substantially" as generously
' interpreted in case law can mean even a small or
- minor degree of causation, although somethmg
more than "mﬁmtesmal. :

. By contrast the City's system, established by the
_City Charter, provides d1sab1hty retirement benefits -
where there i is "clear and convincing evidence" that
the job was the "predominant cause of the
disability."

.. Labor Code section 4850, providing one yeai' of
. salary' continuation benefits to safety personnel with -
"+ injuries compensable by workers' compensation, -
only applies to individuals who are members of the -
i Public Employees' Retirement System of subject to " .
T the 1937 Eaw. - Thus, section- 48561mappﬁcal;ﬂeto RS S
~ the City of Los Angeles or non-1937 Law counties. "

' Existing.Couﬁty MOUs do not address disability retirement
issues, but do include a provision authorizing the County to
- comply with applicable laws.

_The processing of dlsablllty retirement applications.is

" governed by Bylaws and Disability Retirement Hearing
Procedures adopted by the LACERA Board, subject to the
ehglbxhty standards mandated by the 1937 Law.

. Disability retiremen_t applications can be granted
either at an initial stage, based upon a staff report or,
in the event the Board initially denies the

. application, after an appeal and full administrative
hearing.




. ) 3 R

. In the event a disability retirement applicationis
" denied, formal findings must be adopted by ~ '
LACERA. Case law requires that the findings must
"bridge the analytical gap" between evidence and -
conclusion. . - "

'LWP:SRM:asv

c:

_ Enclosure

David E. Janssen

" Chief Administrative Officer

- Violet Varona-Lukens,.ExQCutive Officer

Board of Supervisors

~ Michael J. Henry

Director of Personnel




10,

1L

. COUNTIES

Alameda -

_,.-Contra. Costa

Fresno
Imperial

Kern

. Los 'Ang61¢§ _

Marin
Mendo’ciho
Merced

Orange

- Sacramento

2.
13.
14,

15,

16.
17.
18.

19.

20..

San B_ernardi_no o

- San Diego.

San Joaquin

Santa Barbara

| San Mateo

Sonoma |
Stan_islaus
Tulare

Ventura
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' COUNTY OF LOS ANGELES
~ DEPARTMENT OF AUDITOR-CONTROLLER

. KENNETH HAHN HALL OF ADMINISTRATION
_ 500 WEST TEMPLE STREET, ROOM 525
_LOS ANGELES, CALIFORNIA 50012-2766
PHONE: (213) 974-8301 FAX: (213) 626:5427

1. TYLER McCAULEY
AUDITOR-CONTROLLER

Novembér 28, 2000

To: ‘Supervisor Gloria Molina, Chair
' - Supervisor Yvonne Brathwaite Burke
Supervisor Zev Yaroslavsky
Supervisor Don Knabe
Supervisor Michael D. Antonovich

_ From: J. Tyler M

Auditor-Contvoller

Subject: - SAFETY EMPLOYEES — REVIEW OF SERVICE CONNECTED
DISABILITY RETIREMENTS | e .

On June 20, 2000, your Board instructed the Auditor-Controller, with the assistance of
the Chief Administrative Officer (CAO), Director of Personnel, and County Counsel, to
conduct a review of service-connected disability retirement claims filed: by safety
members.in the last two years. The review was to include a comparison of claims from
at least five other 1937 Retirement Act counties. ' : - '

The CAO issued a report dated May 5, 2000, which recommended the p'ursuii 'c'>f'vavrious.
changes in State law and additional employee negotiations to address. some of your

Board's concerns. Implementing these recommendations would undoubtedly reduce -

the number of service-connected disability retirements throughout all of the 1937
Retirement Act counties. However, your Board requested this review to determine why

the service-connected disability retiremient rates in other counties operating under the -
 same State law are not as distUrbingAas‘ the rates in Los Angeles. k

Summag "of Findings . ’

Our review disclosed that Los’Angeles County is not the only county experiencing high
- service-connected disability retirement rates. However, while some counties are -
experiencing lower rates, we were unable to specifically identify why. We noted a

number of differences in the claims processes used by these counties, however, we
were unable to document or quantify the impact, if any, that these differences may have

had on the number of service-connected disability retirements.

Overall, we believe two factors are contributing to. the number of service-connected
disability retirements. One item pertains to the “Full Range of Duties Policy” adopted by
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the Sherlff and Fire Departments. The other rtem relates to current Iegrslatlon and-the -
ease with which employees can obtain a service-connected dlsablllty retlrement These.
- two items are drscussed in detail below. :

“Full Range of Duties” PO|ICV

A revision or modification to the full range of dutxes pollcy could have a significant
rmpact on the number of service-connected dlsablllty retirements. For example, by -
“narrowing” or ‘limiting” the range, injured or disabled employees in non- arduous
assignments could, in many cases, continue to perform their existing assignments in

 lieu of taking a service-connected disability retirement. Those performlng more arduous

tasks could be assigned to a light or moderate duty assignment. However, the Sheriff
.and Fire Departments are currently opposed to changing this policy.

A change in the current full range of duties policy might reduce the number of disability
retirements. For example, in Harmon versus the San Mateo County Employees
Retirement Association, the employee was denied a service-connected disability
retirement in part because the medical evidence suggested that the employee was not
incapacitated for the performance of his duties, as is required by the 1937 Retirement
Act. The Court found that it was ‘not proven that the department had: no light duty
positions suitable for Harmon, notwrthstandmg its full range of duties policy. In this
example the court held that an applicant is entitled to a disability retirement if he or she

" is substantially unable to perform the “usual” duties of the job, as opposed to the full

range of duties Wthh may rnclude duties performed on'an occasronal or remote ba5|s

We belleve a number of employees taking. servrce-connected dlsabrllty retlrements are
still capable of employment in non-arduous assignments, either in. their current, ‘or in .

.- another-County-depaftment—However.-a-rumber-of - -signifi can%ehanges—wouldﬂaeed to—-—-——

occur before obtaining the desired effect on service-connected disability retirements.
These changes would include having the Sheriff and Fire Departments abandon their

full range of duties pollcy

The County Employees Retirement- Act of 1937 entitles employees to servrce—connected -

dlsablllty retlrements if they-are incapacitated from the performance of their “duties in .
the service.” Under current. law such “duties in the service” for safety personnel, such = -

as Sheriff deputies and fire- fi ghters would not necessarily include non-safety related
duties in other County departments. However, the County might pursue leg|slat|ve

" ¢hanges to the Retirement Act to redefine "performance of duties in the service” to
.include non-law enforcement related duties in other County departments to which

employees could be reassigned. Such changes could apply prospectlvely to future
County employees : ,

This kind of Ieglslatlve change .would permrt the placement of employees into positions
with other County departments when all light duty positions in the employees’ existing -
department have been filled, thereby precluding the granting of service-connected

- disability retirement benefits to those who refuse such employment.
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In light of the Sheriff and Fire Departments posmon on this issue and’ potential -
legisiative issues, changes in this area-cannot be immediately made. Accordingly, .

should the Board desire to pursue these issues further, they need to request the Sheriff
and Fire Departments to abandon their full range of duties policy. ‘In addition, the Board
would need to request the Department of Human Resources, ‘County Counsel and the
CAO to pursue the legislative changes discussed above.

Recommendatnons

If the Board determlnes it wishes to pursue . changes related to the full
' range of dutles pollcy, the Board of Supervisors:

1. Request the Sherlff and Fire Departments to change thelr full range
of dutles pollcy

2 Request the Department of Human Resources, County Counsel and

the CAO to pursue necessary legislative changes:.

. Leqnslatlve Reform .

Similar to the' conclusion reached by the CAO we determined that no: signifi cant
reduction in the service-connected disability- retirement rate can be expected unless
legislative changes take place. . A stronger, more definitive job causation standard is
needed, similar to that found.in the Los Angeles City Charter. That standard provudes
for service-connected disability retirement benefits when there is “clear and: convmcnng
evidence” that the job was the. predommant cause of the dnsablllty" :

" Another recommended change pertalns to the workers compensatlon benef ts pavable '

“under Section 4850 of the Labor Code., In the City of Los Angeles, the benefit is paid at

100% only if the disability is the result of “sudden, severe, traumatic injury”, as opposed
to the County of Los Angeles where the benefit i is always paid at 100%.

We believe the number of servuce-connected disability retirements could be signifi cantly
reduced by amending legislation as discussed above. Accordingly, we recommend the'

. CAO continue to pursue these and- other legislative changes dlscussed in their May

2000 report.

Recommendation

3. The Board of Superwsors direct the CAO to continue to pursue the
disability retirement reforms discussed above and as outlined in
their May 2000 report.

Overall, while modifications to the full range of duties policy and’ Ieglslatlve changes are
critical to reducmg the incidence of service-connected disability retirements; it should be

- noted that the cost impact to the County is not necessarily as significant as'some might

believe. For approximately '80% of the individuals receiving a service-connected

disability retirement, the earned retnrement benefit based on years of service |s greater :
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than the 50% minimum benef t payable under this provision. The primary mcentnve in
seeking a service-connected disability retirement is the tax-exempt status permitted by
- State and federal law on the first 50% of the benefit, and possubly the survivor benefi ts

Wthh are paid at 100%.

-Other Flndlng |

We noted that LACERA has not had an mdependent audit of its clalms administration

process. A detailed review would include determining if claim files contain appropriate .

documentation; staff and Retirement Board decisions are adequately documented and
“supported; and generally, whether mternal policies and procedures have been complied
with.

LACERA as with any organization, should have periodic, independent reviews of its

. internal operations. Periodic reviews ensure that processes are - functioning " as .
intended, and identify weaknesses that may not be ldentlf ed in the normal course of
_ operatlons '

‘Recommendation -

4. :The Board of Supervisors request LACERA to have periodic, -

‘independent reviews of its claims administration process, to detérmine
if claim files contain: appropriate documentation; staff and Retirement
Board decisions are adequately documented; and whether mternal
policies and procedures are complied with.

Detalls of these and other fi ndmgs are dlscussed in the attached report.

Revnew of R-egort

Our report was reviewed by representatives from the CAO, County Counsel
Department of Human Resources, the Treasurer and Tax Collector LACERA, Shenff
and.the. Flre Department:: . :

If you have any questions, please call me or have your staff call Pat McMahon at (213) -

974-0301. We thank management and staff from all the Departments for. their

cooperatnon and assistance during our review.

JTM:PM.TK
Attachments

c. David E. Janssen, Chief Administrative Officer

Violet Varona-Lukens, Executive Officer
Public information Office
Audit Committee Members
Lioyd W. Peliman, County Counsel-

" Michael J. Henry, Director of Personnel
Leroy D. Baca, Sheriff
P. Michael Freeman, Fire Chief

*.Marsha D. Richter, Chief Executive Officer, Los Angeles County Employees Retirement Association

Mark Saladino, Treasurer and Tax Collector .




~ On June 20, 2000, the Board of Supervisors instructed the Auditor-Controller, wrth the ‘
assistance of the Chief Administrative Office (CAO), Director of Personnel and County -

Safety Employees — Review of Service-Connected Disabilitv_Retire'ments ‘

B'ack'g' round

Counsel, to conduct a review of service-connected disability retirement claims filed by

safety members in the last two years. The review was to include a companson of

clalms from at least five other 1937 Retlrement Act counties.

The: Chief Administrative Office rssued a report dated May 5, 2000, whlch
recommended the pursuit of various changes in State law and additional employee

- negotiations to address some of the Board's concerns. The CAO’s recommendations

would no doubt have a positive influence in reducing the number of servicg-connected
disability retirements throughout all counties affected. However, the Board requested

this review to determine why the service-connected drsabullty retirement rates in other

-counties operating under the same State law are not as disturbing as the: rates in Los
Angeles - :

. Scope a‘nd‘Objectives

The purpose of our review was to evaluate the Los Angeles County Employees

Retirement Association’s (LACERA) Board ‘hearing practlces and procedures and

compare their process for administering service-connected disability retirement clalms
to the processes used in other counties, and to determine if there are other methods or.

controls in place that could effectively reduce the number of claims in Los Angeles. We -

also evaluated the use of worker’s compensation benefits available through Section

~4850 of the Labor Code (4850~ benefi ts‘)—the year prior 1o Tetiring under a Service-

connected disability, and how other counties utilize job classifications and/or non-sworn
personnel to reduce the number of service-connected dlsablhty retirement: claims.

Our review consrsted of mtervrews wrth various Departmental personnel (le CAO
County Counsel, Human Resources, LACERA Sheriff, Fire, the Treasurer and Tax
Collector, etc.). We also surveyed séven of the 1937 Retirement Act counties to

‘determine the rate at which their safety members are taking service-connected disability -
retirements. In addition, we evaluated the policies and procedures for these seven o

countles with respect to the admlnlstratlon of dxsablhty retlrement clalms

SummarvlConcIusmns

Our review drsclosed that Los Angeles County is not the only county expenencmg high -
service-connected disability retirement rates amongst its safety population. For
example, Sacramento County reports an average safety member service-connected
dlsabllrty retirement rate of approximately 60% per year, while Ventura County reports
an average of 43% for the two-year period ended June 30, 2000. Los Angeles’ rate for

- the same two-year penod was 51 % (see Table 1, Page 7).

AUDITOR-CONTROLLER -

COUNTY OF LOS ANGELES.
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- While some counties did experience lower service-connected disability retirement rates,
we were unable to specifically identify why. We noted a number of differences in the
claims processes used by these counties, however, we were unable to document or
quantify the impact, if any, that these differences may have had on the number of
service-connected disability retirements. Other factors. that may be contributing to the -
_high rates in Los Angeles include cultural differences in regards to what employees

“believe they are entitled to, and potentrally the volume and nature of cnmes in the

“County, which may be resultmg in more mjunes

Overall, we believe two factors are contnbutmg to the number of servrce-connected
disability retirements in not only Los Angeles, but in the other 1937 Retirement Act
counties. One item pertalns to the “Full Range of Duties Policy” adopted by the Sheriff
and Fire Departments. The other item, discussed extensively in the CAO’s May 2000 -
report, relates to current legislation and the need to both strengthen and clarify the job
causation requirement in the State Legislation. There is also a need to pursue
additional legislative reforms, such as an amendment to Section 4850 of the Labor
Code, that would make it more difficult, and less enticing, to secure a service-connected -
disability retirement. Details of these two issues, including additional recommended
legislative changes, are discussed below.: .

Full Ranqe of Duties Policy

A revision or modifi catlon to the full range of duties pollcy could have a significant
|mpact on the number of serv:ce-connected disability retirements. For example,- by
“narrowing” or “llmltlng the range, injured or disabled employees in non-arduous
assrgnments could; in many.cases, continue to perform their existing assignments in
lieu of taking a service-connected disability retirement. Those performing more arduous - -
__tasks could be assigned to a light or moderate duty assignment.However, the_ShenfL A

" " and Fire Departments are currently opposed to changing this pohcy

- A change in the current full range of duties policy might reduce the number of dlsabrllty
retirements. - For example, in Harmon versus the San Mateo County Employees
Retirement Association, the employee was denied a. service-connected disability
retirement in part because the medical evidence suggested that the employee was not
incapacitated for the performance of his duties, as is required by the 1937 Retirement.
Act. The Court found that it was not proven that the department had ng light duty
positions suitable for. Harmon, notwrthstandmg its full range of duties policy. In this

“example, the court held that an applicant is entitled to a disability retirement if he or she
is substantially unable to perform the “usual” duties of the job, as opposed to the full
range of duties which may include duties performed on an occasional or remote basis.

We believe a number of employees taking service-connected disability retirements are
still capable of employment in non-arduous assignments, either in their current, or in
another, County department. However, a number of significant changes would need to
occur before obtaining the desired effect on service-connected dlsabrhty retlrements :

: AUDITOR-CONTROLLER o
COUNTY OF LOS ANGELES
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These changes would include having the Sheriff and Fire 'D'epart.ments'abandon"th.eiri

full range of duties policy.

The County Employees Retirement Act of 1937 entitles employees to service-connected
disability retirements if they are incapacitated from the performance of their “duties in
" the service.” Under current law such “duties in the service” for safety personnel; such
as Sheriff deputies and fire fighters, would not necessarily include non-safety related
duties in other County departments. However, the County might. pursue legislative
changes to the Retirement Act to redefine “performance of duties in the service” to
include non-law enforcement related- duties in other County departments to which

employees could be reassigned. Such changes could apply prospectively to future |

County employees.

This kind of legislative change would permit the placement of employees into positions

with  other County departments when all light duty positions in the employees’ existing -

department have been filled, thereby precluding the granting of service-connected
disability retirement benefits to those who refuse such employment. -

| ln light of the Sheriff and Fire -Departments' position on this issue and potential

legislative issues, changes in this area cannot be immediately made.

Legislative Reform

Similar to the conclusion reached by the CAO, we determined that no significant

reduction in the service-connected disability. retirement rate can be expected unless.
legislative changes take place. A stronger, more definitive job causation standard is.
- needed, similar to that found in the Los Angeles City Charter. That standard provides

for service-connected disability retirement benefits when there is “clear and convincing

evidence” that the job was the “predominant cause of the disability”..

Another reéomménd'ed 'change pertains to the workers' compensation beheﬂts payable

under Section 4850 of the Labor Code. In the City of Los Angeles, the benefit is paid at |

100% only if the disability is the result of “sudden, severe, traumatic injury”, as opposed

to the County of Los Angeles where the benefit is always paid at 100%.

We believe the number of service-connected disébility retirenients could be signiﬁcanily :

reduced by amending legislation as discussed above.

While modifications to the full range of duties policy ahd legiSlaiive chéngés aré. critical
to reducing the incidence of service-connected disability retirements, it should be noted

that the cost impact to the County is not as significant as some believe. For

approximately 80% of the individuals receiving a service-connected disability retirement,
the earned retirement benefit based on years of service is greater than the 50%

-minimum benefit payable under this provision. - The primary incentive in seeking a

service-connected disability retirement is the tax-exempt status permitted by State and

. federal law on the first 50% of the benefit, and possibly the survivor benefits which are.

paid at 100%. : :
_ . . , T AUDITOR-CONTROLLER

COUNTY OF LOS ANGELES -
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We met with the County’s Treasurer and Tax Collector, who is also a member of
LACERA's Board of Retirement, to determine the extent to which he believes service-
connected disability retirement claims may not be valid. In his opinion, approximately -
50% of the Sheriff service-connected disability retirement claims reviewed -each month
are “questionable”. “Questionable” cases’are defined as those where the employee is
already at or near retirement age, and where the employee has not recently sustained
an injury. In other words, most of the injuries were either incurred many years ago and

‘the employee is just now applying for a service-connected dlsablllty retirement, or the -

injury is what they commonly refer to as a “continuous trauma”, where the employee
~ alleges that due to the strenuous nature of the job, over time, hlS or her body can no -

- longer perform the duties of the job.

To reduce the County’'s costs associated with service-connected dlsabrllty retlrements
the Treasurer agrees with the need to either pursue the legislative changes discussed
above, and/or to abandon the “Full Range of Dutles policy adopted by the Shenff and
F ire Departments. , -

Details of these and other findings are discussed. throughout the remamder of this

report.

 “Full Range of Duties” Policy

The Sheriff and Fire Departments assert that Safety employees should be capable of
performing the full range of duties and be available for redeployment in the event of an
emergency. We see several problems wrth this policy: :

e When a safety employee applles for a serwce—connected disability, the

- injury/disability.is_evaluated- agalnstthefull range-of duties;-as-oppoesed-to-what-the - S

employee was doing at the time of injury. For example, in practice there are
- employees who are not physically fit and would be unable to perform the more
arduous tasks of the position if called upon to do so. Most of these employees are
presumably in less arduous positions.. However, if the employee . incurs- an
injury/disability, their medical restrictions are evaluated against the full range of

- duties. If the injury/disability’ prevents them from performing the full range the .-

- employee will be granted a servrce-connected disability.

. Employees in arduous assngnments who incur an mjury or disability may be fully

capable of performing some of the duties within the “range” in which case disability

. retirements could be avoided if the |nd|v1dual is wrlllng to accept a light or moderate

duty assignment.

We met with the Shenff and Fire Departments to determme thelr wrllmgness to “narrow”
or limit the range of duties, enabling injured or disabled employees to be. evaluated
against their current assrgnments (if not arduous), and/or to return to work and perform
a light or moderate duty assignment if their previous assignment was in fact arduous.

AUDITOR-CONTROLLER .
COUNTY OF LOS ANGELES
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Such a change would enable the Retirement Board to deny claims on the basrs that the

employee can fully perform the duties of his or her current (or future) assrgnment

The Sheriff and Fire Departments are opposed. to these changes Their position is to
continue with the full range of duties- policy, limiting light and moderate duty

assignments to a temporary basis only The Departments cited the following reasons .

for mamtalnlng this pohcy

o Publlc safety consrderatlons may become rmparred if all Deputy andlor Fire F |ghtlng
personnel are unable to respond in the event of an emergency.”

. Lrght or moderate duty classes would eventually become populated wrth employees

who "have work restrictions, not necessarily the individuals most capable of

performing the job.

. Employees may be prevented from obtaining the “Full Range of experience where -

some of the lighter duty assignments are filled with employees who have work
restnctlons .

A revision or medification to the full range of duties pohcy could have' a significant
impact on the number of service-connected disability retirements. It is this policy that
prohibits employees from returning to work, and combined with the ‘nature of the

~ benefits available (below), perhaps entrces or encourages the pursuit of a service-
connected disability. ,

Leqislati"ve Reform

The CAOS ‘May 2000 report concluded that no significant reductlon in the service-
- connected disability retirement rate could be expected unless changes in State law. and
negotiations with employee representatives take place. Two of the more significant
changes recommended included the strengthemng of the job causation requrrement and
“4850" reform

Strenqthemnq the Job 'Causation Standard

The report noted that a stronger more definitive job causatlon standard is needed,
‘similar to that found in-the Los Angeles City Charter. That. standard provides for
service-connected disability retirement benefits when there is “clear and convincing

. evidence” that the job was the “predominant cause of the disability”. Currently, the
standard is less definitive, indicating that the job must have “contributed substantially” to
the disability, with “substantial” meaning that the evndence supporting the job connection
must be substantial, not the connection itself.

. AUDITOR-CONTROLLER
COUNTY OF LOS ANGELES
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In-our opinion, an amend'rﬁent to strengthen the job causation standard, as discussed

above, would have a significant impact on the number of service-connected disability
retirements. ' : . '

4850 Reform»

Currently, Section 4850 of the Labor Code provides law enforcement and fire fighting
personnel with special leave at full pay for injuries deemed compensable under the
workers' compensation program. This benefit is payable for up to 365 aggregate days.

- per injury and is a tax-free benefit, resulting in an increase in the employees’ take-home
pay while on leave. ' C :

The City of Los Angeles has a similar benefit for Police Officers. However, the benefit is
paid at. 100 percent of salary only if the disability is the result of "sudden, severe,
traumatic injury.” Where non-sudden, severe, traumatic injuries are present, the benefit.
equals. the employee’s gross pay reduced by the value of the State and federal

. withholding that is not required while the benefit is being paid. Accordingly, the City in" -
essence keeps the State and federal withholding thus reducing its costs and preventing -

the increase in take-home pay that would otherwise result.

We believe the County’s costs could be significantly reduced by an am‘e'ndment to .
Section 4850 of the Labor Code that mitigates the increase in take-home pay that
- - currently results in every case under this benefit. A S " ‘

LACERA'’s Claims Administration Process as Compared to Other
- County’s 'Survey_ed . '

_;__.__We.comp.a,red_LACERA-'s—claims-—adm'inistraﬁen—preees_s-te—tha-t—-us'ed-‘by*the—seven"*""" T
counties surveyed to determine if there are specific methods or controls in place.that |

have helped to reduce or minimize the incidence of service-connectéd disability

| retirements. We evaluated the counties’ service-connected disability retirement rates,

and their hearing practices and procedures including investigative procedures. We also

" reviewed staff and/or Retirement Board denial rates to determine if an adequate review

appears to be conducted prior to approval. Following are the results of our review:

Percentage of Sewice-ConnectecL Disability Retirements

Overall, we found that Los Angeles County is not the only county experiencing high
service-connected disability retirement rates. For example, Sacramento County reports
an average rate of approximately 60% per year (see Footnote 1), while Ventura County
reports an average rate for the most recent two fiscal years of 43%. Los Angeles’ rate

for the same two-year period was 51% (see Table 1, page 7). Kern and Orange do not
appear to be as high, although their statistics are based on calendar year figures and at
the time the data was compiled, calendar year 2000 was still significantly incomplete.

AUDITOR-CONTROLLER
COUNTY OF LOS ANGELES
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A ‘ . Table 1 o -
Percentage of Safety Member Service-Connected Disability Retirements .
: . Fiscal Years 1998 through 2000 ‘

e

: : S8 ' =Y : % ; AEAeIaE ‘Eﬁ
e DAL SR Ve e R e EiSealiveat : SoalVaate
LosAngeles: |[. 62% 57%.__ | 46% | 51% - - 54%
-~ Alameda“ “N/A _ N/A - "NIA “N/IA - N/IA
_ Kern® - NA NA -~ |- 38% [ - NA N/A.
Orange” - 37% —_46% 2% 35%. 33%
Sacramento® 60% " 36% | 29% _33% . |- 49% .
San Bernardino 30% 33% 26% 29% ’ T 30%. .
San Diego* - N/A N/A® N/A N/A . . 3 N/A -
Ventura 27% 46% 41% 43% - - 38%

It should be noted that the disability retirement rates for the County’s Fire Department
are higher than the County’s Sheriff's Department (see Table 2). The counties that we
surveyed were unable to provide comparable statistics separating the Fire Department
from the Sheriff. - o

. Table 2 A
Percent of Safety Member SerVice-COnnected
Disability Retirements by Department
Fiscal Years 1998 through 2000

g

_Fire |~ 75%.. [ 66% 50% | 58% | e

Sherif. | 60%  |. 56% | 41% | s1% - 54%

Due to a number of service-connected disability retirements from other miscellaneous:
Departments (e.g., District Attorney, efc.), the averages (overall) for Los Angeles (Table
1 above) are lower than what the averages would be for the Fire and Sheriff
Departments (Table 2). ' - ' L

outstanding/pending cases. Sacramento County indicated that they have a significant number of pending

cases for both calendar years 1999 and 2000, and that the percentages for both years will probably reach

' Most c_quntiés indicated that the: bé‘rcentages are low for this’ Fiscal Year, due.to a 'nurhber o‘f. '

about 60%, which is what their service-connected disability retirement rate generally runs.
2 Alameda County chose not to respond to our survey or to our subsequent requests for information.: -

2 The percentages are based on calendar year data (as opposed to Fiscal Year). Accordingly, the ‘ .
percentages for calendar year 2000 may be understated due to a’.sig‘hiﬁcantly.incomplete year's worth of
data. : - L , .

* The statistics provided by San Diego County were incomplete, and thergfore were not included. .

AUDITOR-CONTROLLER -
COUNTY OF LOS ANGELES .
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San Bernardino County reported service-connected disability retife’ment rates
significantly lower than Los Angeles. However, we noted no significant differénces or

- variations in their process that would seem to justify a lower rate.

~ Differences in Retirein_ent Board Hearingjraqtibgg_ and Procedures -  1 |

Of 'the counties that responded, miost had processes comparable to Los Angeles. We
did, however, identify several variations in the claims processes of the other counties

- surveyed: These variations are discussed below.

e County Counsel lnvd((eme’nt in the Claims Process

Most _of the counties surveyed had County Counsel representing the Retirement'
Board in the claims administration process. LACERA hires its own counsel to
represent them in the claims process. R S : -

) _.Heari_.ng Process Prior to Review by the Retirement Board

In several of the counties surveyed, applications initially denied by staff are sent to
hearing.prior to review by the Retirement Board. In Los Angeles, a hearing is held
‘only after the Retirement Board has denied an’ application- and the employee"

appeals the decision. C o ' I

Having the hearing prior to re\}iew by the Retirement Boarg__bn]ayAprqvide for a more

independent review process.” LACERA staff were opposed, i icating that it may .
delay the application process and employees would have to endure longer periods -
without pay. However, this would be true .in the existing process if the: Board denied

- -the-case-and-it subsequently went-to-hearing:~LACERA staff did indicate that having
the hearing prior to the Board's review might deter applicants whose cases have
little merit from applying. . :

* Review Committee Comprised of County (i.e., Risk Management) Personnel

Through our surveys, we found a variety of individuals and committees are used to
review service-connected disability retirement applications. For example, LACERA
has a disability review committee comprised of LACERA staff (i.e., the Benefits
Manager,” the Disability Supervisor, a disability specialist/investigator, and a
LACERA panel physician). In Sacramento County, applications are reviewed by a
Medical Doctor from the County’s Department of Human Resources and a county
worker's compensation employee. Their recommendations are provided to the
Retirement Board’s Benefits Officer who evaluates the data and makes final
recommendations to the Board. * If the recommendation is to oppose, County
Counsel is notified, and the Benefits Officer and County Counsel jointly make a final

recommendation. In Ventura, the County’s Risk Management section has sole

_AUDITOR-CONTROLLER =
COUNTY OF LOS ANGELES
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responsibility for re’vieWing applica{ions and méking recbmmendations to the Board :
of Retirement. ,

While some of these processes are different than that used in Los Angeles, the nature -
of the differences are such that they would not necessarily be a cause of the different
'service-connected: disability retirement rates. For example, of the two counties that
have a hearing process prior to the Board’s review, one (Sacramento County) had
service-connected disability retirement rates that were higher than Los Angeles, and the
other (Ventura County) had rates that were lower than Los Angeles.

| : Denial of Safety Member Service-Connected Disability Retirement Claims

We evaluated the number of claims approved/denied by staff as well as the number of
claims ultimately denied by the Retirement Board, to determine if the review process
appears adequate (i.e., whether all claims submitted for service-connected disability.
retirement are approved, or whether sufficient reviews disclose inappropriate claims that -

. are ultimately denied). We noted the following: - _ .

» For Fiscal Years 1997/98 through 1999/00, LACERA reports that of the 800 service-
connected disability retirement applications reviewed by staff, 80% were approved.
Of those approved by staff, the Retirement Board denied on average 3%.

o | Of the 20% initially denied by staff, the Retirement Board overturned this decision
2% of the time and granted a service-connected disability retirement. - '

While it appears the ‘Retirement- Board is “automatically” approving applications as.
recommended by staff, staff are also recommiending 20% of the claims be denied.

';—~Ba‘5'eﬁ“6rﬂﬁis,. It appears stafi are performing a thorough up-front review prior to

consideration by the Board. Unfortunately, we were unable to obtain comparable
statistics from the other counties surveyed. ' : '

Periodic Cl‘aimk'_s Audit/Review

We noted that LACERA has not had an independent audit of its claims administration.
process. A detailed review would include determining if claim files contain appropriate
documentation; staff and Retirement Board decisions are adequately documented and
supported; and generally, whether internal policies and procedures have been complied -
with. : ' ' ‘ ' -

PriéeWatérhouseCoope'rs_was recently hired to review LACERA's p4roc,e‘s's for selecting
contractors (i.e., panel physicians, attorneys/hearing officers, etc.), allocating servicesto
them, and paying for their services. While a very important aspect of the claims

. process, a more extensive review could be conducted to include the items noted above.

LACERA, as with any organization, should consider having periodic independent
reviews of its internal operations. Periodic reviews ensure that processes are

AUDITOR-CONTROLLER
COUNTY OF LOS ANGELES
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functioning as intended, and identify weaknesses that may not be identified in the -
normal course of operations. o ‘

4850 Beneﬁté

-~ We were asked to determine the number of safety mefnber disability retirement claims
filed within one year following a 4850 claim by the member and to compare the: results
to at least five other 1937 Retirement Act counties. L - ‘

To address this issue, we identified all safety employees taking ‘a service-connected
_ disability retirement between Fiscal Years 1997/98 and 1999/00, and determined how
- many of them used 4850 benefits during the twelve-month period preceding their
‘retirement. We noted the following: , . - -

- Fire Départment

, '_ _ e 97% of safety members taking a sefvice-connected disability retirement during
-~ the last three fiscal years used at least some (between 1 and 365 days) of their
. 4 4850 beneﬁtsdu}ring the 12-month period prior to retirement. o

. - & 82% of safety members taking a service-connécted_ disability retiremént_ during'
L : the last three fiscal years used between 201 and 365 days (at least 55%) of their
' 4850 benefits during the 12-month period prior to retirement. S . S

L. - -Sheriffs Departrhgn_t

[

e 86% of safety membér_s_" taking a service-connected disability ret'irem‘e'ht during

L Q-——-—?*—v--——'--t-he--Iast—th'reie"ﬁ'sc*afye'”a"rg_lised at least some (between 1 and 365 days) of their
4850 benefits during the 12-month period prior to retiremer_\t. ' R

—

. e 55% of safety members taking a service-connected disability retirement during
‘ -~ the last three fiscal years used between 201 and 365 days (at least 55%) of their
4850 benefits during the 12-month period prior to retirement. : '

While it appears a significant portion of the safety population is utilizing these benefits, it
should be noted that the County’s Sheriff and Fire Department personnel are entitled to
.these benefits under Section 4850 of.the Labor Code: To effect a ‘change to the
‘number of individuals receiving these benefits, a change in the laws governing 4850
benefits would be necessary. ' ” '

We Were unable to obtain comparable statistics from the other counties surveyed.

However, several of the counties indicated that substantially all employees retiring
under a _servic_e-connected-disability' use some, if not all, of their 4850 benéfits.

, AUDITOR-CONTROLLER
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“Civilianization™”

Overall, the Sheriffs Department repoits significant progress towards. civilianizing
positions within the Department. While a positive step towards reducing or minimizing
safety member disability retirements, we are unable to quantify the potential savings
" resulting from additional civilianization efforts, This is partially due to the Department's
~unwillingness to assist us during our review, and also in large part due to the number of -
- unknown variables that would affect savings. For example, while the number of safety -
member. service-connected disability’ retirements will decrease as a result of -
civilianization, there may be a corresponding increase .in the- number of general
member, or civilian disability retirements, In addition, we are unable to- estimate the
number of disability retirements, the ages at which the employees will retire and the
number of years of service each employee will have at the time of retirement.
The KPMG. Peat. Marwick (KPMG) management audit, issued. in May 1997,
recommended- the Department complete and implement a comprehensive. five-year
civilianization plan. The Department agreed with this recommendation, however, the
plan is not complete nor was a draft plan available for our review. The Department -
reports that the plan will be completed and implemented by December 2002. - :

Although no documented plan was available, the Department reports. significant
progress since the issuance of the KPMG audit. For example, the KPMG auditors
~ reported: a civilian population of 36%, which compared favorably with the benchmark:
agencies they reviewed: . Currently, the Sheriffs. Department reports a civilian

population of 41%, which also compares favorably with the benchmark agencies we
reviewed, as noted in Table 3 below. ' . .

R Fbllowing-are-some—-of——thécivilianization—effortstaken‘sin’c:’e‘fhé“‘issuancé ofthe KPMG™~ ~ =
" audit: . : - o A . :

e Over 60 Court Services Specialists replaced Deputy Sheriffs in serving court papers
(i.e.; subpoena's) to citizens. 1 .

e .AbprOximately' 600 Custody Assistants replaced Depuiy Sheriffs in the jails (ie., -
- Twin Towers) and custody facilities, - : . .

- Table 3 . o
- Comparison of County Sheriff Departments’ Civilian Populations
h ~ Fiscal Year 1999/00 s
OrangeCounty " "~ | = '50%
Sacramento County ™~ -~ - | ' 33%
San Bernardino County - " 42% -
San Diego County . - . 39%
Ventura County - 40%

AUDITOR-CONTROLLER
COUNTY OF LOS ANGELES .
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e 11 Forensic ID Specialists Il replaced Deputy Sheriffs in conducting field and.
laboratory investigations and processing of crime scene evidence {i.e., fingerprints).

e ‘Over 100 Law Enforcement Tech’hi‘cians rep_lacédﬁ DepUty Shériffé, in éonducting- a
variety of station desk duties such as processing complaints, dispatch, etc. '

e Approximately 60 Operations Assistants replaced Deputies and Sergeants in
conducting a variety of administrative duties such as budgeting and scheduling. . '

- We attempted to identify additional positions for possible civilianization. . However, the
Department chose not to assist us, {indicating that, we did not have sufficient time to
complete our review, nor did we possess the classification expertise needed to analyze
the positions. Accordingly, if the Board wishes to pursue this ‘issue, they need to
instruct the Department to hire a consultant to assist them in identifying and evaluating
additional positions, beyond what the Department has already identified,” for future
civilianization. =~ = - L . ' o

Light, Moderate and Arduous Duties

We were asked to provide an analysis of the savings from the use of “light, moderate or
- arduous” classifications by job function rather than rank. The following is an ‘example of
. how the County could potentially reduce its service-connected disability retirement costs

‘by utilizing these classifications. : o ' :

.Approximatelyf 267 (one-third of.. the 800 applications »réferred to above) service-
connected disability retirement applications are reviewed by LACERA staff each fiscal

year. If 80% (or 214) are approved, and on average 20% (or 43) of these are below the. . . o
~———50% pensionable ificome level, then the County's costs will increase for these 43 .

‘retirements. [f, however, we assume that one-half of the 43 individuals (or 22) could be
placed in a light or moderate duty assignment instead of being retired, then the County
could potentially save the difference between the 50% of pensionable income and the
employees’ earned’ retirement benefit at the time of the disability. For example,
-assuming the 22 individuals were at a 40% earned retirement benefit, and the average
annual salary of a Deputy Sheriff is $60,000, the annual savings to the County would be

- $132,000 [(50% - 40%) x $60,000 x 22]. : :

We were also asked to determine how other law enforcement agencies under the 1937
Retirement Act utilize job classifications to reduce the number of service-connected

disability retirement claims.

Of the six counties that responded to this survey question, none was utilizing job
classifications (i.e., light, moderate and arduous) to reduce the number of service-

connected disability retirement claims. In fact, all six of the counties indicated that their

Sheriff Department enforces a full range of duties- policy similar to that used in Los

Angeles. ' - -

AUDITOR-CONTROLLER
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(323) 881-2401
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TG SUPERVISGR*MIC‘H?AELD ‘ANTONOVICH; MAYOR
' SUPERVISOR GLORIAMOLINA: -
;SUPERVISOR YVONNE BRATHWAITE,BURKE
**SETPERVISOR ZBV YAJ\QSLAVSKY
| ESiJPERVISOR DON' KNABEE .

,sUBJBCT :AUDITOR-CONTROLLER’S REvIEw oF o
""" SERVICE-CONNECTED DISABILITY RETIREMENTS

"At the'IDec.embcr 19, 2000 meetmg, your Houorable Board adopted the recommendations

contained in the Auditor-Controller's November 28; 2000 report regarding safety employees®

_ service-related disability retiréments;'The Board further requested the Sheriff and Fire Chiefto
_justify their opposition to’ changmgthe “full range of duties” policy requxremar..s in theu
% departments This memorancun resppnds to the Board’s xeqnest. ;

“Class4‘ Ardicus” w:th reqmrements that they be o
exhandmg functions. They are compensated based on

;'«

'the arduous and ‘often dangcfdus function they are rcquxred to perform: When they are injured in

the performance of their. dﬂncs,,thqy dre; allowed under'state law a specified period of recovery at
full pay; When they are it for duty, as detérmined by medical autliorities, they are retumedto

' duty. If they do notzecoyer sufﬁmently 10; perform the, “ﬁzllmge of duties,” they usually pursue

a scmce-cennecteﬂ d:sabrhiy rehrement, wluch qﬁ'em sxgmﬁcant income tax and survivor -
benefit advanmgcs .

' SERVING THE UNINCGHPQRATED AREAS OF LOS ANGELES COUNTY AND THE CITIES OF:
BRADBUAY CUDAHY | - L mwmoaus S :lAMIﬂAOA musu - POMONA SIGNAL HILL

CALABASAS  DIAMONDBAR "+ e - HIODEN! HlLLS " UAPUENTE - MAYWOOD S - RANCHO PALOSVEADES  SOUTH EL MONTE
CARSON DUARTE- i . HUNTINGTON ‘PAHK LN{,EV\(OOD _NWWALK . "ROLUNG HILLS . SOUTH GATE
CERATOS EL MONTE ’ INOUSTRY ™ - LANCASTER  'PALMOALE ROLUNG HILLS ESTATES - TEMPLE CITY
CLAREMONT  GARDENA <. INGLEWQODZL T LAWNDALE PALCIS'VERDES Esn'rss ROSEMEAD - WALNUT
COMMERCE - GLENDORA - TRWINDALE . 1 LOMTA- FARAMOUNT . SANDIMAS - WESYT HOLLYWODD

rOMINA . MAWANAN ﬂgnpgus u{.‘ANADA FLINTR!OGE LYNWOOD < pICO RIVERA © SANTA CLARITA WESTLAKE VILLAGF



The Honorable Board of Supervisors
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4.  While the Auditor-Controller’s recormendation might possibly reduce the number of
service-connected disability; fetirements, it is unlikely to reduce costs for the Fire District,
the County, or LACERA. Service:related disability retirements provide primarilya’
~ federal and state tax advantaze to the individual; with virtually no financial impact on -
County agencies. R R

If more meaningﬁ;l reforms are desired, the Chief Administrative Ofﬁcér’s Maj S, 2000 repart
cites two major reforms that could probably significantly reduce the number and cost of

- disability retirements.” These two reforms — strengthening the job causation requirement and

4850 reform — are summarized as follows:

» Strengthening Job Causation Req\ﬁremeuﬁs '
Legislative changes to-sttengthbn and clarify the job causation standards mqmredto securca
service-connected disability: re_tirpmex‘xt-cbuld probably significantly reduce the number of

 service-connected disability-reiircments. - Other public safety agencies, operating under
different rules, experience a lowér rate of service-connected disability retirements..

. 48S0Refom | |

'fIhe»ta'x-.frce..year_ofc:omp.en_saﬁon allowed under state law (“4850 ﬁme"?) Oﬁenprecedes a -

service-connected dis: ffility‘ vetirénient claim. n. This is very costly to the Fire Department
since our emergency constant staffing requiros that we backfill these positions at time-and-a-
half overtime rates far up to a year for.an injured fire fighter who is unlikely t0 ever retur to

duty. _
A changg to the full range of duty policy might only slightly reduce the number of disability - |
retirements with little or o savings to the District. Other reforms, such as legislative changes of-

altérnatives that could provide real cost savings fo the taxpayers.

the job causation Tequirements for service-related disability retirements and 4850 reform are

If you have any ques&ons ﬁleése -féjéi free fo contact me at (323) 88'1-2401; -

| PMF :lj{'g

¢  Wendy Wiegman
Randi Tahara
Kevin Acebo
Mishal Montgomery
Jennifer Weston Plaisted -
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January 22, 2001

: Thc_HonoraBle Board of _Subervisérs

County of Los Angeles

. 383 Kenneth Hahn Hall of Administration

Los Angeles, California 90012-2766
Dear Supervisors: '
“FULL RANGE OF DUTIES" POLICY

OnAD'_'ecembex: 19, zﬁbo,ﬂxe‘nbaxd requested both the Fire and SherifPs Déparun'cnm'to
justify, through separate reports, their opposition to changing the “full range of duties”

policy within their departments. This request was made after the Auditor-Controller’s -

Office had conducted a review of service connected disability retirements involving

. safery employees, and then reporting thar the policy contributed 1o the highrae of claims =~ - = |

among C’ofpmy;;faf;t}i ?égti';ilbyeeé.

My staff and [ have,.bnce again, reviewed the “full range of duties” poficy. We: still”

believe that it is of the utmost fmportance that swom personnel be capable of performing
a full range of duties, and be available for deployment in the event of an emergency. . To

reduce the number of personnel that would be available in time of emergency could

possibly jeopardize the safery of the'residents in Los Angeles County.

There are certain positio‘né within the “ Class# Arduons” 'classiﬂcaﬁo_n that- may

" témporarily accommodate light :or moderate duty personnel, bur those positions are

becoming fewer and fewer withi the civiliayization of many positions. Furthermore,

many of the remaining position§ aré being used by personnel temporarily recuperating .

from an injury. If the “Class-4 ‘Arduous” classification was modified to accommodate
personne! restricted 1o light o modérate duty, the available positions would quickly be

filled and personne] temporarily recuperating from injuries would have 10 remain off
work.- Any savings 1o the retifément R S
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system, which would result in;a réduction.to the County's conuibution, would be

negated by the subsequent incresse in workers’ compensation costs. Moreover, many

. positions that appear 10 be non-arduous require a cerrain expertise and those persons -

testricted to light or moderate duty may' not necessarily possess that expertise.

limited,

3

" As:stated in ihe Additdi-Coiitroller’s review (page three), the cost impact to the Cdunty

* of modifying the “full range of duties” policy is not as significant as some might believe.

“There are other les$ critical Ways of feducing the costs ‘of service connected disability

retirements. | believe that my continuing efforts in the civilianization of sworn positions

and the investigation of false claims reduces service connected disability retirements- -
- (reflected in the Auditor-Controller’s review, page 7, chart 2). I

Most service connected disability retirements are granted 1o personnel over the age of 50
and that a “3% ar age 50" type of retirement program”would significantly afféct the
number of service connected disability retirements. This type of retirement formula
would not only reduce service connected disability retirements, but would also auract

" potential Deparimént emplayees; reduce the ‘number of -emplayees leaving County

service prior to ae'50; and indide the'oldé, ‘iore irjury susceptible, employee to retire.
Additionally,. a-negotiated inicréase in"the régular service retirement survivors’ benefit

with 2 commengiirate:redutioli’in the serVice corinectéd disability retirement survivors’

benefiv could possibly’rediice fhe nuriber of;thosé seeking’ service comected _disal':iliiy

Furthermore, the limited dury employee's pr(f:;noﬁonal opportunities would be severely

~retirements.

Sincerely,
LEROY D. BACA '

" SHER[FF- - - -

LDBRLC:WGG:iEs
(Risk Managemeiit Buread)

" Commagider Rick Castro; ecsonns] & Training Division: . . -
Captajn Williarh Graves, Risk Mgmt. Bureau . . ©. |
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~ Sgt. Scon Johnson, Risk Mgrt. Burea
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_caused job sz‘rsss

gets dlsablllty pay

. ByJOYCE PETERSON . .
When Ernst E Debs reured as

" Third: District Supervisor in late - 5

1974 his county pension was reli-
ably reported to be $36,000 a year.
Now the T3-year-old veteran

E publi¢ official is also drawing $70 -,

"each week in taxnempt workers’

. compensation undera finding that
his heart ailment was aggravated
by the stress of his county job. -

In fact, both Debs and the physi- &
" clan. who examined him blamed. §&

the supervisor's “bitter” conflict

with.. Supervisor. Baxter Ward,

Fifth District, as a major: factor
contnbuung tohisillness.

-A . Workers’ )

- 'Appeals Board made the award to

Debs last Nov.. 12. The decision

- ‘came to light only recently during

discussion of the county’s mount-
ing costs of compensation.

In 1971-72 the" county spent

* $11.7 million for such claims. By

‘ - 1976-76 the bill had goneup almost
2million.—

Compensation &

ERNEST DEBS
claims disability ,
his service thh the county and.
other governmental agencies. -

While retirement records are

confidential, Debs’ pension was
unofficialy reported at $3,000 a -

War

Debs géts
dlsabuty

+from stress 5

l-‘rouml s e
“sessor: Philip E. Watson mlgh
. claim his heart condmon was job- )

connected. i
. Watson has been ina running

conflict with Ward over Ward's in. :

-, vestigation of the assessor's office., |

Debs’ successful - appeal  for:
workers' compensation was based '
largely .on his’ report of the ten-'
sions which built up after Ward -
was elected supervisor in’ 1972, .

~ In a lengthy deposition, Debs °
- said he was in “excellent” health :
when he left the city council’ ln
1958 to beconiea supervisor. -

He said that over the years' ne

‘encountered no particular physi--

" cal problemis, except-for periodic .

' T attacks of gas indigestion, even

. though the hours were long and
* there were frustrations;

- ©  “Sometimes I would leave at 7 ' -
o'clock in the mornin ng for b reak_,“

—400% —10-$42.7
- One reason for the increase, ac-
) cordmg to county officials, is-a
growing number of awards for
- ‘illnesses aggravated by on-the-job
.. stress. These are in addition to the
. more traditional payments made
fori mjuns sufiered at work

It was in such a stress case that

" the appeals ruled that Debs had
suffered a 76% permanent disabili-
ty and was erntitled o S70 a week
or 429 weeks.

" This involves total payments of
'$30,000 over the eight year period.
The $70 per week figure is the
maximum undér state law unless
a worker is rated with a 100% per-
manent disability.

In addition, the award covers
Debs’ medical costs. William
McClure, chief of the county per-
sonnel. Ceparument’s claims and
compensation division, said that
such expernse could be “sizeable”

-~ but has not yet run very high.

Debs will receive the workers’
compensation benefits without
having to take any cut in the coun-

- ty pension he receives based on ,

month, or $36,000 a year, when he
retired in December 1974." Since
thenit hasincreased underannual B
cost-of-hvmg ad;ustments of 3% a
year. fa St
-The county also. pays all or most‘

_of ‘health i insurance premiums for .
leng-txme employes when they .

retire, ;
. Debs is not ‘the’ only hxgh-rank-
ing county official to claim disabil-
ty because of a heait condition.
Retired County Counsel John
Maharg won a favorable workers’
compensation ruling and is now
battling with the countyin court to.

have his pension calculated as'a ..

“service connected” disability.

-Jennie Busch, window of the

late District. Attomey Joe Busch;
wasawardeda $45,000death bene-

fit on grounds her husband’s fatal )

heart attack June 27, 1975 was .

brought on — at least in part by

job pressures. :
- Dunng a recent board of super-

visors’ meeting, Ward said he had ,.' :

also hearﬂ nepons that County As-
5 Plgase tum to Page9 .

.-.~.._. PR

Tast meetings,” he said, “If | got
. bhome. by 11-0or 12 (midmght)
" o'clock, I was lucky.”.

Duringthe mid 19603. Debs said.

* jt.became more and more dxfﬂcult :

. to balance the' county budget; em-

- ployes formed unions and depart- :

* ments experienced growing pains.-
-. Even so, the retired supervisor

.recalled that he had no' *“long- *
-standing disputs" with hls four :

. --\I‘

colleagues,
" *“I-would go home on Tuesday
) night, I felt like a wet dishrag. 1':
- don't know how a wet dishwag re-.

- ally feelsbutI wastotally exhaust-

‘ - ed and very much upset:"

Debs said he decided not to seck *
re-election in 1973 after Kis health
became worse. He recalled thathe -
was hospitalized three times m

-1974 for heart xrregulannes



: thepmmofbeing

"+ Yimes Pelitical Writes *
On June 8, Jennie Buich; Wi

—_/-..‘

' former Dist. -Atty,. Joseph P.. Btmch,

- will gomtoahanngtopexsuadethe
county Retirement” Board . that her -
_husband’s death in 1975 was service-
conuected—speclflcally that the
“stress and strain” of . the e!ected Job
. caused his death. .

“¥f she wins;" shestandslorecewe

 approximately $24,000-a year far the -

-rest of her life. If she fails to prove
 her-case, the death benefit drops to
- lessthan $9,000 a year, . .

Mrs, ‘Busch already las been
awarded $45,000 in Jheir hushand’s
* death beneﬁts under - the * state’s.
" workers’ compensation program, -on:
the grounds the presmothlsph
* Killed him.

Before that, former Supemsar Er-

won a $30,000 disability award from
the state program on the grounds that
a county su-:
- pervisor injured his heart. (The Board_
of Supervisors recently called for an
appeal of the award to Debs, but the
legality. of such ap action remains in
doubt because the appeal dwdlinelm
longsmcepassed.) O

roner Thomas
edhaartdlseaseasthewxggﬁdeam
Last Nov. 4, Warkers®

tion Judge Bdmond E. 0'Brien foxmd

that Busch's heart problem was “in-

dustrially . caused”. and awarded

Busch’s widow $45,000,
But shortly befare the district at-

' torney died, he had undergone a com-

prehensivé medical examination, in-
cluding a“strm”testofh:shwrt,at

: ch .--,,.
- state’ Compensation’ Insurance Fund.
‘. ;Valg.hmsmedthewnntyunﬁnulyl,j

~nest” B Debs, who' retired in~1974;"

brought on the attack,
s Themse,oneporhonoiwhxch
“now before the state Court of Appeal;
 is another example of the workings 6{ :

the workers’ compensatién progra

':"f‘elt he was haras.s"e ,
" Supervisor Ward.” ™78 %

HpedoLe T

In fact, neither attorneys for ‘the

. county counsel’s office nor the SCIF
presented medical evidence. available.
‘10 them dbout Busch’s health during”

23 years asa county employe.

Themn.theattomeys saxd.xsf‘

that the laws ‘governing. ‘workers’
compensation casesaresotﬂiedmia—-
vorofcla:manlsﬂlahtisrelauvely

. unimportant what hea.lth condxhons :
were prior to a claim, -

-Noguchi'’s auto epm-t showéd
the alcohol cotmtpliy.Buschs blood at
the time of death’.was -.36%. One

- medical source said that would be the

equivalent of approximately. 21 one-

E ouncednnksmthesysbem.
cases.areadmgof .-

In drunk driving
Io% isa legal presumptmn of intoxi-..

Buttherewasno!mnngmthe
Buschdeathbeneﬁtcaseandnoex—

teni. mo&mto “the-alcohol—- - - -
affidavity m@f‘mw’m .

: possibxhty (as a cause of deat.h). bu‘é

there were uncertainties :

ing, the length of time during'w _
. the alcohol might have been 33
sumed,” he said. .- T .

However, the cm'oner's report dﬂ

.notethat,maddmonto “occlusive

artery -disease,” Buschh

dmthwasmusedby“fattymetamm~

phosis of the liver,” ﬁ'equentlyass&
ciated with long-term drinking. v+

Neither ‘the county nor the. SCE‘ '
* challenged the judge’s: finding thaf

Buschdledofalmrtcondmon.and
that the pressures of bis Jobhad
]

.8

eommonfactor—-ﬁghtswnh
:‘sorBaxterWard.
. m clauning
-W‘ard‘left h:m like a ‘ﬁvet‘ ragh.
: andbroughtonh:sdmabih o
£--Busch’s. widow said in a'de Y061t
*that Busch felt: he* was bemg'ii.;,' o
-rassed” by-Ward. And a former By

- aide, Tom McDonald, told the heariig .
'in another 'statement  that. Ward's:"
"‘oontmual attacks”, lettBusch nefe

Byt
ere .is

, most of Busch’s- 23 years in:the #esi:
. ‘ trict.attorney’s: ofﬁce,he hac{ been‘

S

"pressure" situations. He wasma-
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Says Sysfem Does Not Protect Taipager Interests,

Urges Tlghter Revrew of Clarms Filed by. Workers

R :} 4 BILL FARR :
e - 'l’llnu Shl! Wmlf .
. The county Jtetrrement Board.

; Boran éxplained,is desighed:to'be
_répresentative of ' both - the - -county.:.
- government and retxrement assocra~

The Los Angeles County Grand
Jury, citing the cost-cutting spirit of

Proposition 13, Thursday recom- :
‘mended that the county Retirement:
* Board trghten up om-its grantmg, of .

. disability pensions.

Michael Boran, chairman- of - the
grand jury’s audit committee, said the
Jury has. been concerned for some
..time about the increasing numbers
.and escalating amounts paid to coun-

illiness.

_; Boran‘said . statrstrcal ‘studies show
that during the last half of 1977, a to-

tal of 151 service-connected disability -

" awards were granted, which ke de-

. scribed as a marked increase over the

=" first six months of last year.

*“There are several factors,” Boran
" said, “which may encourage acounty
-~ employe’ to seek” service- connected
“ disability retirement.”

He cited the following Retxrement
— Board policies as being those which
prowde such encouragement: -

" —There is no requirement that an
smploye accept any. other position in
— lie county, even though the work

ty. employes for Job-related mjury orv :

- sould be performed despite the disa-

tion members.- .

“The board 1s to be unpartral and

- make its decisions on the evidence

presented " he added, “but all too of-
* Please Turn to Page 17, Col 3
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 GRAND JURY -

Continued from Third Page

ten all of the svidence submitted is
that ‘of the claimant. There is no
means provided for hearing contrary

" evidence or for conducting a hearing

in which the interests of the taxpay-

‘ers are represented. ;
The grand jury ma the followmg

three. recommendations to improve

‘the situation: ..
—Formulation of clear criteria for

determining whether a valid service- .
‘connected disability claim exists. -
- —Changes in: retirement plan pro-

" visions which would stimulate the -

employes incentive to return to work
25 500N &S poseible,

—Strong administrative leadership -
should be shown with adequate sup-
port staff to perform needed investi-
gatory functlons,_ S

|« )lllty

: —'I‘here isno coordmatxon of bene-
— its with Social Security or other em-
- loyment that the disabled .employe
| . 1ay obtain after 'leaving county work.
—The increasing tendency of court
ldgmentsto support claims based on

|.; ‘ithout any specific i injury. .
=Thé continuation of benefits to
1 gnployes famxly after hxs or her
B

" 1e -“stress-strain” of employment

2m%42?
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By TmyAnimnn
. Swaff Writer

- The loophole that won. Sherifl Sherman
Block‘smdawnSZSZ.?Mannuﬂmmwﬂl
mﬁmmbﬂnbm:ﬁufa
ﬁreﬁgh D
. unca'm\:uhom proving a Job-nhted
eonneutwn.

m’l‘hen?ml:;&ahk:dfulmlu%
possi an overwhdlming pum

of law enforcement officers and

could claim full pay benefits years afier their
retirement. It also allows their widows or
mdmumdaxmﬁdlpmmsmwcofthdr

mcumthwlncmlhmlohhhll
dlsabmusforhnnmdnmsmdothu

" ailments; -
o?ﬂl!;w;ls bave no e:nmxzofwhanhecos

- Wi to city and county govemmen
which_already pay heavily _llllo_cmployl;_

‘:"5"7“Admbilltypmm isnot
" a life insurance policy,” Cmmxy up:msnr
Y/ Yamlavskymdman mzmewlan

"I'ma!kerpvmzwp:nnmhwﬂunme
_dumm 10 use common sense, something
, umhasnubemewdummm
. Yaroslavsl:y and Supervisor-
"Gloria Molina last: week intro- .
duced 2'motion mllinx fora study
_ ofhow to contain the soaring cost
ol publlc employee pensions
* through new rules and legislation,
- The Los Angeles City Coungcil
alsohasordercdanudynl'the
L cuys soaring worker compensa-
tion costs, novl at $J20 mﬂlm a
ynr. :
.. Approval twowecl‘.s 3go of a full
» pensum Tor Block's widow. Alyce,
“even though his death wiis dmly
~_related 10 a bathtub fall, triggered -
: wndespread anger.

lndpquIIiws sed u:aucsr. s Cmm,nnclﬂdmg pension fund -

Shemmuﬁdwmlfa,

"OnTncsdly !heBca:dof

,Mwmmnnexncptformles- S!Ipermouuapnctedwm.. o
" that pension board membéss said | mdy of pmpaul; to:reform

mquuedghmtormd}:;s‘llwuﬂ'—l L

: & g ven’
mom.ll hnldsilm ﬁreﬁ;ﬁ'lm and; . )
ediforcementt u!ﬁmqnn:hmt,.

law

¢éven: “ghe.one to Block’s widow are °

‘himarely paid by the county and
/it employees who contribute to’
zhe pension phn. They :said the -

Tules goveming the 'LACERA

v”ﬁeﬂ’ﬂen-plan shauld not be
 Like this.

tlop legislation' that- would

* bxsm:eommscns:tothedw

umons pnsll thmn‘zh’.

. ‘granting pensicds to people who_'; .

, do no( du:we xhem,

mummmps.\. which could cost
5@ Tountys hundrads-.ors thous
-sgands of do'llm" or: mnﬂumly
mon’ i UL .o 5 SN S

'Nobbd ‘mally ‘knows wharilie
etfecwdl be." he said “Youidon't
‘kniow if-we're going to seeiasloj of

" cancer-.cases. :oinm; mn*mﬂ.:he
s wdodworkil: T . o

.+ Pat_Moran, ar.lqnlauvzvadvo--"
- cateforthe CallforniaFirefighters

~Aswpciation, said the -law(: was

prompted. byithe death ofadire-

!fighter-from cancer,. -
“Firefighters: are cxposed e

*"whalehost of carcinogens,” Moran -
. said.

“Thisisex ofusand we
*don'rhave & problem-With if: Ot
-positics is; if-we're asked 160’
Job:that exposesius 10- dea!!lyihs—
. .casey.‘then- lrlast we're m?area
l‘ar our JM )

T
RE T Ot R

Gr— . cmsuts e ‘amar
. rER

+'gndigicoholism,
' fireAghters and law enforcement

.o(onflACERA.defendadthe
_penisich ‘plan payments, saying
tuostplits nest egg is the resalt of )
: g decade-long stock
-As of June-30, 1999, the fund had
- $28,04;: bllhon in it and wu
" 99pcwcntﬁmded. .,

pirly- " position oflhmjob-n:lateddls- .
‘ability peasions,” Yam:lav:ky

said

and

current - county
loyees. The' county_cantxib-

'-ﬁﬁfmsus millicn 3 yearand

FENE LACERA mansges $28 billion
-—-m~penswn—4'unds—4‘or— 120,000
- Tormgs

"W want wrcomlypeupkto _

mpluyaneontﬁbue from -

) ml percent of their salaries,
Bm lhq do’ oot Invc o pay"

' SoculSecumy

olﬁculg bave lambasted what
“they ﬁﬂ"thnchn; mmplu of

- penkibiag;

. particularly
-:nforccmenl officers who eas:ly
- Uin- jobstress bepefits despite

-hesitl prublems such as obesity?
THey say a high- percentage of|

officérs are given full disability
pensmns like Block.

Plaq defended . .
Marsba Richter, chiel executive

rarket boom. | .

-

10F2




*Weplibdqﬂlb&iﬁiﬁ
omn:egm thay thiy mo:::yn was
nt- taxpayer 124
?icblcr said; "Bl more t!n'n

80 pereeat of what we pay out|.

-comes from investment

carping.” .

Jon Coupal, president of the
Howard Jmis;‘l‘n;_:aym Asso.
ciation, £3id disability pensions

like anes thar will begenenterl by[
the mew “cancer presumption®|

law are “extremely costly™ 10
t ' L
. a:ﬁmiﬁ:ially inflating these
benefits to the detriment of tax.

. .payers,” Coupal zaid. “This stuff] . .

is extremely costly, and when one
comparés disability rerirements

with the private sector, the public ‘ ‘

sector is way out Qf,lin.‘e.'-?;

. Last month. Gov. Gray Davis
signed AB 539 by Assemblyman
Lou Pspan, D-Millbrae, which
modifies the illness presumption

for [irefighiers and police officers.

Under existing law, if.a public

safety officer develops cancer, it isd -

- presumed 1o be connected to their |
Job if they can show. an‘on-duty

exposure 10 3. l:nownearcmogen,
which has’ “been . “reasonably

linked™ to thé type of cancer thag o

has developed.

The acw law deletes the.
Tequirement 1o demonstrate. the . -
carcinogen is reasonably linkedto

the cancer, -

cancer presumption if you. can
Pprove your cancer is related 1o a

© fancer exposure, which is very
o

. had—to—pmve.;?’f‘silfﬁm'T
“"The presumption makes it easier
10 prove, so I expect we'll have d )or
of cases,” o . -

Saladino is also concerned by
provis’ionsimhcla'\irthalwil_léllow
firefightersand policeoflicers who
bave been rerired for Up 10 five
years to make a disability clajm.

Statewide problem
Yaroslavsky . said  public
3mployees seeking dizability peg.
sions for beart problems is already
a problem statewide, -
"I don'tthink wecan dismiss the

Aegitimare. coucerns of “public . Ying cmployess in ardvous jobs
Siyeliployes binptioiyan (g U byl o
clath “theit beart cohdnion iy 3 ~jobs aftet a certain period of time
resulthfstress onthejob."hesaid. -orata certain 2ge. or bath.
. RTHERe i 10 be somme comman . WA review of county palicies
i sease-IFyonare rin'the line 6f lhnallowdlubililyqb_e‘.'!aﬁée
¥Af you'Fe'kut by a ‘car'ol dif Jt's “fered outside work - .
’:a;nb-tda"igddigab’ﬂﬂy'}%ﬁ?%" i RA review of worker's com.
§ o Ecteancer, :  ir'¥hirder pensation in relation to disabiliry

by .

o b BIVIT Y ety o " . .

10 make ¢ ,aﬂxow’ghbnlgﬂi'.pmmdaupmhckmme :
’ﬁl!\dinlii!u‘y‘ ity pesion. I yini‘ds, supervisors on limiting benefits o |
!henu'l’i&i“mtofuncdonlihaﬁte the extent disabilities result from
;l!ll’siﬁ_mte;phlic! and pot xdn-no‘uAndumﬂuum. l* B

lity pensiog,"-~ . ;. report proposing state
Y Molina's. jalation thyg mns‘l‘:‘huﬂa o

' 'moucq_‘;'uudlyullanjhebhieg ove* heart, cancer and other

. Are¥iew,of job spesiicaizs
for, public safety ployges’ tof

+ detéapingWhetherdierip
phv@“n?:mwh ABRE]:

. :3ppropriate farpeoplc Boldingithe |
\sam"-bonnnn--andf . :

: A-Feviewiof the fearibiliy of

i
new clastificatios i Watraiited

1 e

202

ity 1 djobaelhted disability, ~connected™ based o8 injuries sufs |,




LA Cotinfy:

* for disabltyrelge

The current . penaiort-for.
- taks full disabilitics fir hertivg. Do h00 S
ditons and vther alhents,—~ " S

¢t0 work|

*. A disability penin is not gug
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Attachment B

" L4CERA
II' Los Angeles County Employees Retirement Association /II'

300 N. Lake Ave., Pasadena, CA 91101 m Mail to: PO Box 7060, Pasadena, CA 91109-7060 626/564-6000

December 18, 2006

David E. Janssen

Chief Administrative Officer
County of Los Angeles

500 West Temple Street
Room 713

Los Angeles, CA 90012

Re: . Performance Review of Service-Connected Disability Retirements
. for Safety Personnel

Dear Mr. Janssen:

The Los Angeles County Employees Retirement Association (LACERA) submits
this comment letter regarding the draft report prepared by Buck Consultants
entitied "Performance Review of Service-Connected Disability Retirements for
Safety Personnel.” This letter is to be included in the Final Report submitted to
the Board of Supervisors.

INTRODUCTION

Buck Consuitants (Buck) was retained by the County to, among other things,
“identify whether or not fraud or abuse of the [service-connected disability
retirement] application system exists.”

Buck reviewed 34’ disability retirement case files in which a service-connected
disability retirement had been granted by the Board of Retirement.?2 Buck found
no cases of fraud and its factual findings failed to disclose any cases of abuse of
the system. : ~

LACERA recognizes that the adjudication of disability retirement cases is one of
its most important functions. Substantial resources are thus devoted to assure
this critically important task is carried out in strict conformance with the County

' Buck was asked to review 35 cases. One file selected by Buck for review inadvertently included
a denied case. Consequently, the review performed by Buck involved 34 cases.

2 The County’s statement of work required Buck to review case files involving safety members.
Buck reviewed (5) cases involving employees of the Probation Department and five (5) cases
involving employees of the Office of Public Safety. Although employees of these two (2)
departments are not safety members, we do not believe this had any impact on Buck’s
conclusions.



David E. Janssen
December 18, 2006
Page 2 of 5

Employees Retirement Law of 1937 (CERL) and Article XVI, Section 17 of the
California Constitution.

LACERA'’s procedures have been examined several times in the past and have
always been found to be appropriate, complete, and in conformance with
governing law. On May 5, 2000, following a six (6) month County review of the
disability retirement program, the Chief Administrative Officer reported to the
Board of Supervisors:

Based on experience over the past three years, approximately 53 percent
of all safety member retirements are service-connected disability
retirements. This rate is largely attributable to a 1937 Retirement Act job
causation “test” that does not require the job to be the predominant cause
of the disability. Without statutory relief in this and other parts of the
program, we think it unrealistic to envision any significant reduction in this
rate in the future. (Buck Report, Appendix 1.)

in July 2001, the Auditor-Controller contracted with KPMG LLP to conduct a
review of LACERA’s disability retirement applications. Following an intensive 6
month evaluation, KPMG reported:

KPMG found the [Disability Services] Division files that we reviewed to be
complete pursuant to LACERA policies, procedures and practices. All
required relevant documents and information were in the files we
reviewed. The files themselves were consistently organized in the same
manner for all types of applications. All actions taken by the Board were
documented in the files. Medical evaluations provided by LACERA
consulting physicians met LACERA requirements for completeness.

LACERA's physician recruitment and selection policies, procedures and
practices are based on the objective of obtaining qualified and objective
medical determinations regarding the ability of disability applicants to
perform their job duties. Our review of LACERA documents and files,
interviews with LACERA staff and applicant attorneys, and observation of
Board meetings did not uncover any instances where there was a bias
against the full review of all relevant medical information, nor any deviation
from established LACERA policies and procedures.

We should also note that the Board, and LACERA staff, devotes a
substantial amount of time to reviewing and discussing the medical
reviews of disability applicants. Within its legal and administrative
framework, LACERA devotes considerable resources to ensuring that all
relevant medical information is obtained and reviewed before the Board
makes a decision.
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Buck was “in complete agreement” with the Board of Retirement’s decisions in 25
of the 34 cases reviewed. (Buck Report, pg. 6.) In one case, Buck did not reach
a determination, noting “it was not provided with sufficient medical documentation
to form an opinion.” As to the remaining 8 cases, Buck did not dispute the
correctness of the Board’s decisions granting service-connected disability
retirements, but noted that if the disability law had been reformed in accord with
certain Buck recommends set forth in its Report, the Board of Retirement would
have been justified in reaching a different decision.

In summary, except for one (1) case in which supporting medical evidence was
no longer available, Buck’s determination not to be “in complete agreement” with
all of the Board of Retirement'’s decisions was based on Buck’s belief the law
should be reformed, not on its belief the Board of Retirement's decisions were
not supported by the law or the evidence.

COMMENTS ON PARTICULAR
REPORT FINDINGS AND CONCLUSIONS

Results of Survey of 37 Act Counties (pg. 7)

Buck issued a survey to a subset of government agencies providing disability
benefits. Such agencies service a diverse population of workers in urban,
suburban and rural areas. The purpose of the survey was to identify possible
causes for different disability benefit approval levels among the various agencies.

Buck states that “[t]he survey results appear to indicate that a more liberal
standard is being applied by LACERA.”

LACERA respectfully disagrees with Buck’s conclusion. The evidence does not
support that conclusion. A more likely scenario is that a greater percentage of
safety members in Los Angeles County apply for a disability retirement, as
compared to other 37 Act Counties.

We offer thé following to support LACERA's contention that the Buck conclusion
is erroneous and should be disregarded:

 In Santa Barbara County, during fiscal year 2003-2004, 8 safety
members filed for a disability retirement. All but 1 were granted a
disability retirement. In fiscal year 2004-2005, 5 applications for
disability retirement were filed by safety members and all were
granted.
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¢ In Ventura County, during fiscal years 2003-04 and 2004-05, 42
members applied for a disability retirement. All but 2 were granted
a service-connected disability retirement.

¢ In Merced County, during calendar years 2001 through 2005, 95
disability retirement applications were approved. Only 11 were
denied.

The foregoing statistics support the conclusion, previously reached by the County
in its own 2000 study, that the high rate of service-connected disability
retirements “is largely attributable to a 1937 Retirement Act job-causation ‘test’
that does not require the job to be the predominant cause of the disability.”

Therefore, a reasonable conclusion would be that environmental or structural
factors play a role in the level of disability benefits granted to injured workers in a
particular jurisdiction. For example:

o Working conditions in Los Angeles County for safety members are
more dangerous and employees are exposed to a higher risk of

injury.

¢ Other counties find it easier to accommodate injured workers with
light duty positions. Los Angeles County safety departments do not
maintain permanent light duty positions for injured safety personnel.

Record Retention Period (pg. 11)

At the time Buck performed its review, LACERA's record retention policy
provided for the discard of certain disability records one year after approval of an
application. Buck recommends retention of all files for at least five years and
preferably for seven years.

LACERA agrees that a longer retention period is warranted. On March 2, 2005,
the Board of Retirement revised the document retention policy to require
retention of disability retirement files and records for a minimum of three years.
Records will be retained for six years when an application for disability retirement
is denied.
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CONCLUSION

LACERA was pleased to cooperate with the County commissioned review of the
disability retirement process. The LACERA Board of Retirement remains
committed to a process that thoroughly evaluates disability retirement
applications and assures that applications are granted or denied in accordance
with the governing statutes.

Respectfully submitted

GREGE RADEMACHER

Chief Executive Officer

Dis Ret Review, Buck Report Response 121806.doc



Attachment C

COUNTY OF LOS ANGELES
SERVICE CONNECTED DISABILITY RETIREMENTS UNDER
COUNTY EMPLOYEES RETIREMENT LAW OF 1937

EXPENSE REDUCTION RECOMMENDATIONS, AS PREPARED BY
BUCK CONSULTANTS LLC

On January 4, 2005, the County of Los Angeles (County) Board of Supervisors
instructed the Chief Administrative Office (CAO), the Auditor-Controller (A-C), and the
Los Angeles County Employees Retirement Association (LACERA) to investigate and
report on the County’s Service Connected Disability Retirements (SCDR).

Buck Consultants LLC (Buck) was retained to conduct the review and subsequently
published its County of Los Angeles Performance Review of Service Connected
Disability Retirements for Safety Personnel. This Attachment summarizes Buck’s
recommendations for reducing the frequency and cost of SCDRs as identified on pages
15 through 19 of Buck’s report. Seven of Buck's 15 recommendations are essentially
the same as recommended by the CAO in March 2005. The seven recommendations
are:

Recommendation 1: Tighten the causation standard.

Doing so addresses the problems created by State of California case law,
especially Brown vs. Board of Retirement, that enables applicants to receive
SCDR based on only, “...a slight degree of (job) causation...”

Recommendation 2: Facilitate return-to-work.

Maximize the number of non-arduous return-to-work assignments without
reducing protection of, or service to, County citizens.

Recommendation 3: Coordinate benefits.

Reduce SCDR payments when a SCDR-retiree also receives workers’
compensation benefits.

Recommendation 5. Reduce benefits for other employment.

Reduce SCDR payments for other employment if the SCDR retiree performs
similar work for another public entity.

Recommendation 8: Limit use of the 100 percent survivor benefi.

Limit the 100 percent survivor benefit to survivors of safety employees killed in
the line of duty. According to Buck, the 100 percent surviving spousal benefit
costs the County approximately $15 million a year.

Page-1-0of3



Recommendation 10: Require SCDR to avoid [State of California Labor Code] 4850
payments. '

Should the employee’s medical condition preclude him/her from returning to
work, allow the County to immediately initiate a SCDR and avoid Labor
Code 4850 payments.

Recommendation 13: Allow reevaluation of disability up to age 60.

Currently, SCDR retirees can only be medically reevaluated up to age 55.
The CAO does not concur with one of Buck’'s recommendations.

Recommendation 4: Apportion benefits.

CAO does not support this recommendation. Apportionment of disability
between occupational and non-occupational causes would only affect a minimal
number of applications with benefit levels above the 50 percent salary
threshold. In addition, if apportionment reduces SCDR benefits below the
50 percent threshold, it may preclude injured younger employees from leaving
service (working injured) until they can secure higher disability payments. This
negates the purpose of an SCDR and may reduce the quality of critical services
to citizens.

Because of the financial impact on future SCDR applications and benefits, more study is
necessary before the CAO can support Buck’s seven remaining recommendations:

Recommendation 8: Provide and offset for income taxation.

The CAO agrees that any disability program that increases an applicant’s
take-home-pay above the applicant’s pre-disability take-home pay increases
the frequency of disability claims and hinders the County’s return-to-work effort.
However, the purpose of the SCDR tax shelter is to simplify funding of disability
expenses for employees injured early in their careers.

Recommendation 7: Base benefit on severity.

The 2003 and 2004 State of California workers' compensation reforms must
mature before this recommendation can be considered. The State’s disability
rating systems are currently under review. The results should be published and
analyzed before considering a similar system for County SCDRs.

Recommendation 9: /mplement a Deferred Retirement Option Plan [DROP].

LACERA staff caution a DROP’s ultimate cost may exceed its potential
advantages.

Page-2-0of3



Recommendation 11: Change the definition of final pay.

To initiate this recommendation, legislation is not necessary. However, should
the definition of final pay only include an applicant’'s base salary, the County
must assess payment of accrued vacation and other compensation
one-time-only payments. '

Recommendation 12: Delay cost-of-living adjustments.

To determine the effectiveness of this recommendation, an analysis of the
recommendation’s impact on the County’s annual retirement contribution to
LACERA and the benefit payments to SCDR and non-SCDR retirees is
required.

Recommendation 14: Require retirement from a reciprocal plan.

Before this recommendation is adopted, the frequency and severity of
reciprocal claims must be established and evaluated.

Recommendation 15: Cap benefits at 50 percent of pay.

Before this recommendation is adopted, a cost-benefit analysis study, including
assessment to the injured workers is necessary.

Conclusion

Buck reiterates seven previous recommendations for redubing the frequency and the
cost of SCDRs. The CAO does not concur with one recommendation. Seven of Buck’s
recommendations require further study.

Eleven of Buck’'s recommendations require legislative change.

Eliminating duplicate disability payments provided under other disability programs could

achieve a balance between the original intent of SCDR legislation and the ultimate best
interest of the County.

| Page-3-0f 3



L4 , ' Attachment D-1

County of Tos Angeles
Sheritf s Bepartment Headguarters
4700 Ramona Bovdlemard
Monterey Park, Califarnia 91754-2164

LEROY D. BACA, SHERIFF

May 12, 2006

David E. Janssen

Chief Administrative Officer

County of Los Angeles

713 Kenneth Hahn Hall of Administration
Los Angeles, California 90012

Dear Mr. Janssen:

“FULL RANGE OF DUTIES” POLICY
OPPOSITION TO PERMANENT LIGHT DUTY POSITIONS -

Your office requested the Fire and Sheriff’s Departments, in separate reports, to articulate
their positions regarding the creation of permanent light duty positions within their
respective Departments.

As you are aware, on January 21, 2001, I wrote the Board explaining the Sheriff’s
Department’s “Full Range of Duties” policy. As you requested, I directed my
Department’s Risk Management Bureau staff to again review our staffing policy. Based .
upon that review, my position on this issue remains the same. It is critically important for
all sworn deputy personnel through the rank of sergeant to be able to perform the
essential job functions of their “Class-4 Arduous” positions. Any reduction in these
standards would reduce the ability of this Department to properly staff required safety
positions, reduce staffing flexibility, and seriously impact our ability to properly respond
during a time of emergency. If the Department were to reduce its staffing standards, it
would only be a matter of time before a large class of sworn personnel would be created
within the Department that would be unavailable for deployment in the event of a natural
disaster, act of terrorism, or large civil disturbance.

While it is true that the creation of a class of permanent light duty positions would save
the County a substantial amount of funds in the short term, over time, this class of
personnel would grow and create serious staffing issues that would cause tremendous
strain and additional costs to the Department and substantially reduce its efficiency and
flexibility. The ability of the Department to staff necessary patrol, detective, custody, and
court services positions would become extremely difficult.

A Tradition 0/[ Service
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Additionally, any such program would increase Department overtime costs to replace the
sworn members who were filling arduous positions, but were unable to perform the full
range of work required of them.

The creation of a class of permanent light duty positions for employees who were
previously eligible for a service connected disability retirement would quickly deplete the
number of arduous positions available to meet the Department’s needs. To illustrate the
potential staffing, during calendar years 2003 and 2004, an average of 130 sworn
sergeants and deputies received a service connected disability retirement for various
reasons each year. Using this number as a guide to extrapolate, over a projected eight
year period, 1,040 sworn personnel could receive service connected disability retirements.
If, instead of retirement, the Department were forced to keep these employees on
permanent light duty status, over 1,000 sworn positions could be eventually encumbered
by personnel who would no longer be able to perform arduous law enforcement duties.
To put this in perspective, the Department’s Field Operations Region III, (which includes
Lakewood; Norwalk; Pico Rivera; Industry; Cerritos; Walnut; and San Dimas Stations),

“has a budgeted sworn staffing level of 1,052 positions. In just eight years, my
Department could lose the ability to utilize enough Class-4 Arduous personnel to staff an
entire Field Operations Region.

In researching this issue, my staff contacted members of the Los Angeles Police
Department which currently maintains a permanent light duty program similar to what
has been proposed by some in our County government. As of December 2005, the LAPD
was carrying 733 permanent light duty officers, several of whom were prohibited from
carrying a firearm due to psychological problems. This program has proven extremely
costly for the LAPD and has seriously affected their Department’s ability to operate
within required minimum staffing levels and increased their overtime costs. Their medial
liaison unit indicated that this program has been deemed a failure and that new policy
abolishing this program and requiring the transfer of all light duty personnel to other City
Departments has been developed and is currently before Chief Bratton and the various
unions. :

There are sworn class-4 arduous positions existing in the Sheriff’s Department to
accommodate light or moderate duty personnel. However, the number of these positions
has gradually diminished with the civilianization of the Department, (e.g. Custody
Assistants, Law Enforcement Technicians, and Civilian Investigators, etc.). The creation
of any permanent light duty program for sworn deputies and sergeants would undoubtedly
have a negative impact on the number of positions available for these civilian
classifications. Using civilian positions to accommodate permanent light duty sworn
employees would further increase the costs to the Department.
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Most of the available sworn positions are already filled with employees who are
temporarily recuperating from an injury or illness. The Department currently has 476
employees who are injured or ill and cannot perform their assigned job functions. Of
this number, 163 are being temporarily accommodated in a modified light duty position
during their recovery period (this includes pregnant female deputies). The creation of a
permanent light duty class of employees would reduce the ability of the Department to be
able to accommodate its employees who are temporarily recuperating from illness or
injury and are expected to return to full duty status.

Department Managers continue to examine and improve their ability to retain sworn
personnel who are retiring or attempting to retire on a service connected disability. I have
advised my command staff to personally notify me when members of the Department of

~ the rank of Lieutenant or higher seek a service connected retirement and cannot be
accommodated. I believe these positions for Lieutenant and higher can be accommodated
under most situations with most injuries.

I have directed my staff to work closely with the CAO Return to Work Unit keeping an
open mind and bringing forward any proposed cost saving measures which do not
compromise the primary mission of the Department. However, I cannot endorse a
permanent light duty program because of the negative implications to the efficiency of
this Department. If a light duty program were adopted, it would be extremely difficult to
staff required arduous safety positions without increasing the Department’s overtime
budget or without asking the Board of Supervisors to increase the number of budgeted
items to accommodate the estimated 1,000 sworn items that could be encumbered by thlS
class of permanent light duty personnel.

With the ever-increasing threat of terrorism or the potential for natural disaster and civil
unrest in our County, reducing the number of personnel available to respond to those
emergencies would jeopardize the safety of all residents in Los Angeles County. There
are no easy answers with this problem, but creating a permanent light duty program will
increase the cost of doing business for the Department, will seriously interfere with our
ability to staff critical law enforcement positions, and impede our ability to respond to
emergency situations.

Sincerely,

o ﬁﬁc&,

LEROY D. BACA
SHERIFF
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cc:  William J. McSweeney, Chief

Eric B. Smith, Commander
Rocky A. Armfield, CAO Risk Management
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January 22, 2001

The Honorable Board of Supervisors
County of Los Angelés ,

383 Kenneth Hahn Hall of Administration
Los Angeles, California 90012-2766

Dear Suﬁervisors: ' ;
' “FULL RANGE OF DUTIES” POLICY

e
. On December 19, 2000 the Board requested both the Fire and Sheriffs Depamnems 10
justify, through separate reports, their opposition to changing the “full range of duties”
policy within their departments This request was made after the Auditor-Controller’s
Office had conducted a review of service connected disability retirements involving
safety employees, and then reporting tha the pohcy conmbuted 1o the high rate of clatms
among County safety emplt:yees

" a full range of duties, and be available for deployment in the svent of an emergency. To
reduce the number of personnel that would be available in time of emergency could
possibly 3e0pard:zethc safety ofthe residents in Los AvngelesCounty. © .

There are certain posmons wuhm the * Class-4 Arduous™ classification thar may
temporarily accommodate light*or moderate dury personnel, bur those positions are
becoming fewer and fewer wrth the civilianization of many positions. Furthermore,
many of the remaining posmon§ aré being vsed by personnel temporarily recuperating
from an injury. If the “Class-4 Arduous™ classification was modified 1o accommodare
persennel restricted to light or moderate duty, the available positions would quxckly be
filled and personnel temporarily racuperatmg from injuries would have 10 remain off
work. Any savmgs to the feutement s ‘

My staff and [ have once again, reviewed the “ﬁ.\ll range of dtmes" pohcy We stll
believe that it is of the utmost importance that sworn personnel be capable of performing -
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system, which would result in’a reduction to the County's conuibunon, would be
negated by the subsequent incredse in workers' compensatlon costs. Moreover, many -
positions that appear 1o be non-arducus require a cerrain expertise and those persons
resricted to light or moderate duty may‘ not necessarily possess that expertise,

Furthermore, the limited duty employee’s promeuonal opportumt:es would be severely
hrmted. ;

q1 i ¢ Asstared 1A.the Adidii -Cmntreller s review (page three). the cost xmpact to the Coumy '
Lot of modifying the “Hall’ range of duties” policy is not as significant’ as some might believe,
-+ There are other les§ critical Ways of reducmg the' costs '6f service connected disability
retirements. 1 believe that my contiduing effonts in the civilianization of swomn positions
and the investigation of false claims reduces service connectsd disability retirements
(reflected in the Auditor-Controller’s review, page 7, chart 2). '

Most service connected dlsablllty Tetirements are granted 0 persomel over the age of 50
and that a “39% az age 50" type of retirement prograin’would significantly affect the
number of service connected disability retirements. This type of retirement formula
would not only reduce service connected disabllity retirements, but would also auract
potenual Dcpanment employees' reduce the - nuinbér of . -employees leaving Counry

~ service prior 1o ae 50; and md\_)ce the‘oldét, ‘more” mjmy suscepuble, employee 1o retire.
Additionally, a negonated “inceéase: inithe’ regular service rétirement survivors® benefit -
with a conimensirate:reduciionin the: ser\hce connectéd’ dxsabxhty retirement survivors’
Benefit could pnssxibly reduce t'hemumbef of those seek'ing semcc comected d1sabxluy
nmrements PRI T o .

Smce:ely, A

LEROY D, BACA o
: SHER[FF oo v ' E-f{‘.i',:l-- 3 54'0':-. #
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_ Attachment D-2
COUNTY OF LOS ANGELES
FIRE DEPARTMENT '

1320 NORTH EASTERN AVENUE
LOS ANGELES, CALIFORNIA 90063-3294
(323) 881-2401

P. MICHAEL FREEMAN
FIRE CHIEF
FORESTER & FIRE WARDEN

June 5, 2006

TO: DAVID E. JANSSEN, CHIEF ADMINISTRATIVE OFFICER
CHIEF ADMINISTRATIVE OFFICE

FROM: P. MICHAEL FREEMAN @ﬁ'

PERFORMANCE REVIEW OF SERVICE-CONNECTED
DISABILITY RETIREMENTS FOR SAFETY PERSONNEL

On September 26, 2005, Buck Consultants submitted a Performance Review of Service-
Connected Disability Retirements (SCDR's) for Safety Personnel report to your office for
review. The purpose of the review was to determine if fraud or abuse of the SCDR
application system exists and to provide suggestions for improving the current system. -

The report provided a number of recommendations intended to improve and reform the
system. One of the recommendations posed, “facilitate return-to-work,” would have an
adverse impact on the Fire Protection District.

The District supports a limited duty and early return-to-work policy for injured safety
personnel for those expected to fully recover and return to full duty. The District’s policy is
that safety employees not be permanently assigned to a position with limited physical
requirements. If a safety employee is unable to meet the physical requirements of a position,
they must retire. This policy ensures that all safety personnel are fully capable and available
to perform all arduous duties required of a firefighter, regardless of their assignment. .

Changes to the District’s existing policy by the creation of permanent light duty positions

would compromise our ability to staff required safety positions and reduce the number of
- personnel available to respond to emergencies.

SERVING THE UNINCORPORATED AREAS OF LOS ANGELES COUNTY AND THE CITIES OF:

AGOURA HILLS CALABASAS DIAMOND BAR HIDDEN HILLS LA MIRADA MALIBU POMONA SIGNAL HILL
ARTESIA CARSON DUARTE HUNTINGTON PARK LA PUENTE MAYWOOD RANCHO PALOS VERDES SOUTH EL MONTE
AZUSA CERRITOS EL MONTE INDUSTRY LAKEWOOD NORWALK ROLLING HiLLS SOUTH GATE
BALDWIN PARK  CLAREMONT - GARDENA INGLEWOOD LANCASTER ~ PALMDALE ROLLING HILLS ESTATES TEMPLE CITY
BELL COMMERCE GLENDORA IRWINDALE LAWNDALE PALOS VERDES ESTATES ROSEMEAD WALNUT

BELL GARDENS COVINA HAWAIIAN GARDENS LA CANADA FLINTRIDGE LOMITA PARAMOUNT SAN DIMAS WEST HOLLYWOOD
BELLFLOWER CUDAHY HAWTHORNE LA HABRA - LYNWOOD PICO RIVERA SANTA CLARITA WESTLAKE VILLAGE
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David E. Janssen, Chief Administrative Officer
June 5, 2006
Page 2

Please be assured the District will continue to work closely with your Return-to-Work Unit
staff to address this issue in an effort to bring about substantive changes in SCDR'’s.

If you have any questions, please contact me at (323) 881-2401 or Chief Deputy
Gary M. Lockhart, at (323) 881-2478.

PMF:mk
c: Rocky Armfield, CAO \/
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(323) 881-2401

P. MICHAEL FREEMAN
FIRE CHIEF
FORESTER & FIRE WARDEN

June 5, 2006

TO: DAVID E. JANSSEN, CHIEF ADMINISTRATIVE OFFICER
CHIEF ADMINISTRATIVE OFFICE

FROM: P. MICHAEL FREEMANW

PERFORMANCE REVIEW OF SERVICE-CONNECTED
DISABILITY RETIREMENTS FOR SAFETY PERSONNEL

On September 26, 2005, Buck Consultants submitted a Performance Review of Service-
Connected Disability Retirements (SCDR's) for Safety Personnel report to your office for
review. The purpose of the review was to determine if fraud or abuse of the SCDR
application system exists and to provide suggestions for improving the current system. -

The report provided a number of recommendations intended to improve and reform the
system. One of the recommendations posed, ‘facilitate return-to-work,” would have an
adverse impact on the Fire Protection District.

The District supports a limited duty and early return-to-work policy for injured safety
personnel for those expected to fully recover and return to full duty. The District's policy is
that safety employees not be permanently assigned to a position with limited physical
requirements. If a safety employee is unable to meet the physical requirements of a position,
they must retire. This policy ensures that all safety personnel are fully capable and available
to perform all arduous duties required of a firefighter, regardless of their assignment.

Changes to the District's existing policy by the creation of permanent light duty positions

would compromise our ability to staff required safety positions and reduce the number of
- personnel available to respond to emergencies.
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Please be assured the District will continue to work closely with your Return-to-Work Unit
staff to address this issue in an effort to bring about substantive changes in SCDR'’s.

If you have any questions, please contact me at (323) 881-2401 or Chief Deputy
Gary M. Lockhart, at (323) 881-2478.
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c: Rocky Armfield, CAO \/



